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1 Hanlon- W aters, Inc., A Corporation, Petitioner, 

v. 

United States, (Amended) Respondent. 

Docket No. 534rR 

Appearances 

For Petitioner: Alexander M. Heron, Esq., William L. 
Owen, Esq., Richard S. Oldberg, Esq. 

For Respondent: Fred N. Curley, Esq. 

Docket Entries 

1946 

July 3—Petition received and filed. Petitioner notified. 
Fee paid. 

July 3—Request for hearing at Chicago, filed by petitioner. 
7/15/46, Granted. 

July 12—Copy of petition served on respondent. 

Aug. 28—Answer filed by respondent. 

Aug. 30—Copy of answer served on petitioner, Chicago, Ill. 

1948 

July 15—Hearing set September 27, 1948, Chicago, Ill. 
Sept. 3—Motion to consolidate docket No. 534-R & docket 
No. 727-R for hearing filed by petitioner. 9/7/48— 
Granted. 

Sept. 3—Motion for continuance filed by petitioner. 9/7/48 
—Granted. 

1952 

Aug. 25—Hearing set October 13, 1952, Chicago, HI. 

Sept. 2—Motion to substitute party respondent, filed by 
petitioner—granted, (caption amended) 

Oct. 15—Hearing had before Judge Raum on merits, stipu¬ 
lation of facts filed at hearing, petitioner’s brief— 
12/1/52, respondent’s brief—12/31/52, Reply—1/19/53. 


3 


Nov. 10—Transcript of hearing 10/15/52 filed. 

Dec. 1—Entry of appearance of Richard S. Oldberg, as 
counsel filed. 

Dec. 1—Brief filed by petitioner (p) Copy served 12/1/52. 

Dec. 31—Brief filed by respondent, (p) 

1953 

Jan. 21—Reply brief filed by petitioner, (p) 

May 29—Findings of fact and opinion rendered—Judge 
Raum—An order will issue in accordance herewith. 
Copy served. 

June 4—Decision entered. Judge Arnold Raum, Div. 11. 

July 31—Petition for Review by U. S. Court of Appeals, 
D.C. Circuit filed by petitioner. 

July 31—Proof of service filed. 

July 31—Statement of points filed by petitioner with proof 
of service thereon. 

July 31—Designation of contents of record filed by peti¬ 
tioner with proof of service thereon. 

Aug. 10—Counter-Designation of record on appeal filed 
by Respondent with statement of service thereon. 

2 1953 

Aug. 19—Transcript of record Sur Petition for Review sent 
Clerk, U. S. Court of Appeals, District of Columbia. 
(Original and Duplicate) 

1955 

May 4—Mandate from the U.S. Court of Appeals, D.C. Cir¬ 
cuit, reversing and remanding for further proceeding 
filed. 

May 31—Joint motion to set case for hearing and oral 
argument pursuant to the mandate, filed. 

May 31—Request for hearing on the merits at Washington, 
D.C. filed by petitioner. No objection by respondent!. 

June 13—Order that case is set for hearing and oral argu 


l 
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ment pursuant to mandate at Washington, D. C. on 
6/30/55, entered. 

June 30—Hearing had before Judge Raum on the merits. 
(Oral argument pursuant to mandate). Petitioner’s 
brief due 8/15/55; respondent’s brief due 9/14/55. 
Petitioner’s reply due Oct. 4, 1955. 

July 7—Transcript of hearing 6/30/55 filed. 

Aug. 12—Brief filed by petitioner. 

Sep. 9—Motion for extension of time to 9/23/55 to file 
brief with memorandum in support filed by respondent. 
9/19/55, granted. 

Sep. 22—Brief filed by respondent, (p) Served. 

Oct. 7—Reply brief filed by petitioner. 

1956 

Mar. 6—Opinion filed, Raum J. Decision will be entered 
for respondent. 

Mar. 8—Decision entered, Judge Raum, Div. 11. 

June 4—Petition for review by U.S. Court of Appeals, 
District of Columbia, filed by petitioner. 

June 4—Proof of service filed. 

June 4—Statement of Points with service acknowledged 
thereon filed by Petitioner. 

June 4—Designation of Contents of Record on appeal, with 
service acknowledged thereon, filed by petitioner. 

3 Filed July 3, 1946 

Petition 

The above named petitioner, Hanlon-Waters, Inc., hereby 
petitions for a redetermination by this Court of the ex¬ 
cessive profits set forth by the respondent, War Contracts 
Price Adjustment Board, in its determination of April 
15, 1946 wherein it adopted the order of the War Depart¬ 
ment Price Adjustment Board dated December 14, 1945 
and as the basis of its proceeding alleges as follows: 

1. Petitioner is a corporation under the laws of the 
State of Delaware, having previously a principal office 


T 
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in Tulsa, Oklahoma. It was dissolved on March 31, 1944 
pursuant to the laws of Delaware, but retains; its 

4 corporate existence until March 31, 1947 for the 
purpose of winding up its affairs and for the purpose 

of bringing suits or other legal proceedings and b^ing 
sued and further retains its corporate character as to [liti¬ 
gation or actions commenced prior to March 31, 1947 Until 
the same shall be finally concluded. This proceeding is 
brought under Section 403 (e) of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as amended by 
Section 703 (e), Revenue Act of 1943, hereinafter referred 
to as the Renegotiation Act. 

2. The unilateral determination of excessive profitsj by 
the respondent was made and notice thereof mailed 
petitioner on April 15, 1946. A copy of the same is 
attached together with a copy of the order of the War 
Department Price Adjustment Board of December 14, 
1945, therein referred to, and marked Exhibits A an4 B 
respectively. The amount of excessive profits so deter¬ 
mined by the respondent for the period commencing Janu¬ 
ary 1, 1943 and ending December 31, 1943 is $1,202,539.70 

of which $398,016.50 was eliminated by petitioner on 

5 October 2, 1945, leaving a balance of $804,523.20. 
The determination was made on the basis of the spun 

total involved in the performance of petitioner’s contracts 
for the United States during the said period and Uot 
upon an individual contract basis. The balance of the 
amount above mentioned in the sum of $804,523.20 isj in 
controversy. 

3. The determination of excessive profits set forth in ^he 
said notice of respondent is based upon the following 
errors: 

• • # * # • * * | * 

(d) Respondent erred in determining that $8(Jv4,- 
523.20 of petitioner’s profits were excessive. 


to jthe 
hereto 
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(e) Respondent erred in including in petitioner’s rene¬ 
gotiate business the proceeds and profits earned under 
contracts No. W-1465-eng.-268 (Purchase Order No. M- 
1558) dated November 24, 1942, contract No. W-781-eng.- 
1185 (Purchase Order No. DL-lOO^OT-112) dated February 
17,1943, and contract No. W-781-eng.-1189 (Purchase Order 
No. DL-1009) dated February 22,1943, since said contracts 
had been previously renegotiated on behalf of the United 
States by direction of the Under Secretary of War under 

a renegotiation agreement dated July 16, 1943 

7 designated W-41-038-eng.-PAS-59, whereby the said 
contracts were finally and conclusively determined 

for the said year ending December 31, 1943. A copy of 
the said renegotiation agreement is hereto attached as 
Exhibit C. 

(f) The action of the respondent in attempting to again 
renegotiate the petitioner’s profits earned under the con¬ 
tracts described in subparagraph (e) hereof was in viola¬ 
tion of the terms of the Renegotiation Act and such action 
was wholly null and void. 

4. The facts upon which petitioner relies as the basis for 
this proceeding are as follows: 

(a) Petitioner’s normal business consisted of the manu¬ 
facture of equipment for oil and gasoline plants and 

8 refineries. This business was substantially lost to 
competitors because of the tremendously expanding 

volume of work required of the petitioner under its War 
contracts. 

The work performed by the petitioner for the United 
States consisted of the manufacture of portable pipeline 
units for the War Department. These units were the 
means by which gasoline and oil were transported in the 
war theatres without the use of vehicles. The unit included 
a pump, engine, and specially designed controls which 
enabled the delivery of gasoline and oil across country 



and over terrain of all kinds. The units forced the flow 
of gasoline and oil over high altitudes and controlled its 
descent from high to lower altitudes. They automatically 
checked the flow of oil through the lines as a safeguard 
against break or damage by enemy action. They enabled 
the transportation of large quantities of fuel at a high 

9 rate of speed and with efficiency far superior to that 
afforded by the customary transportation of fxjiel 

in vehicles and consequently enabled the execution jof 
military operations with greater speed and scope th^n 
would have otherwise been possible. All of the units whijch 
were used for this purpose were manufactured by tljis 
petitioner. The units so manufactured were furnished with 
a high degree of efficiency and speed. They were the sub¬ 
ject of constant change and alteration and design, repre¬ 
senting development and adaptation for varying uses. 

Petitioner developed the pipeline system from its original 
idea to an operating device. A system of more than 70,000 
miles of portable pipelines was built up all over the world 
to transport oil and gasoline. 

• * * * # • # * * I * 

I 

10 (c) The respondent proceeded to renegotiate f<jr 
a second time the profits earned by petitioner under 

contracts No. W-1465-eng.-268 (Purchase Order No. M- 
1558) dated November 24, 1942, contract No. W-781-eng.- 
1185 (Purchase Order No. DL-1004-OT-112) dated Febru¬ 
ary 17, 1943, and contract No. W-781-eng.-1189 (Purchase 
Order No. DL-1009) dated February 22, 1943. The earij- 
ings of petitioner under these contracts for itjs 

11 fiscal year ended December 31, 1943 were renegoti¬ 
ated under the direction of the Under Secretary ojf 

War during 1943 and a renegotiation agreement in con¬ 
nection therewith was entered into by petitioner unde)* 
date of July 16, 1943. The said agreement was designate^ 
as contract W-41-038-eng.-PAS-59 and a copy thereof is 
hereto attached and marked Exhibit C. The petitioned 
repaid to the United States the full amount required pur^ 




suant to the said renegotiation agreement by making repay¬ 
ments and reductions in billings as required by said rene¬ 
gotiation agreement and has subsequently returned to the 
United States a further amount of $778,709.19, before 
application of tax credit, pursuant to the same contract. 
The last payment was made by petitioner on October 2, 
1945 and had the effect of reducing its earnings to 15.27% 
of adjusted sales under the three contracts so 

12 renegotiated, said percentage resulting from an 
application of the terms of the renegotiation agree¬ 
ment forming Exhibit C hereto. Under the terms of the 
said agreement the same is final and conclusive upon the 
United States and upon petitioner, and the profits earned 
by petitioner under the three contracts so renegotiated are 
not subject to further renegotiation. 

(d) The amount received from business done by peti¬ 
tioner during the period here involved and which petitioner 
believes that respondent considered to be subject to rene¬ 
gotiation is $14,480,913.24. Said amount includes peti¬ 
tioner’s receipts and profits from the contracts renegotiated 
under the renegotiation agreement, forming Exhibit C 
hereto. The total receipts of petitioner from the three 
contracts renegotiated under the agreement marked Exhibit 
C for the fiscal year 1943 are $10,766,217.54. 

13 The costs of sales to petitioner for its fiscal year 
amount to $11,096,539.91. Of the latter amount the 

costs of sales under the three contracts renegotiated in the 
agreement marked Exhibit C are $8,462,415.83. The gross 
profits to petitioner thus resulting is $3,384,373.33 of which 
$1,525,092.52 represents the profit earned under the three 
contracts previously renegotiated after an additional gross 
amount of $778,709.19 was repaid in conformity with the 
Renegotiation agreement, marked Exhibit C. The last 
mentioned repayment was made with the understanding 
that the United States might accept the same without 
prejudice to any claim which they had in connection thereto. 
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Petitioner also repaid $398,016.50 by way of elimination of 
excessive profits as shown in Exhibits A and B hereto. 


16 Wherefore, petitioner prays that this Court njiay 
hear this proceeding and determine: j 

1. That petitioner has earned no excessive profits in jits 
fiscal year commencing January 1,1943 and ended December 
31, 1943, which have not already been eliminated. 

2. That the action of the respondent again renegotiating 
the contract renegotiated in the agreement marked Exhibit 
C hereto be reversed, set aside and held for naught. 


4. That petitioner be granted such other and further 
relief as may seem meet and proper. 

Alexander M. Heron 
Alexander M. Heron 

William L. Owen 
William L. Owen 
527 Munsey Building 
Washington 4, D. C. 
Attorneys for Petitioner 


17 State of Oklahoma 
County of Tulsa 


ss: 


is 


L. J. Griffey, being first duly sworn says that he 
the Vice-President of Hanlon-Waters, Inc., a corporation 
under the laws of the State of Delaware, as herein set ojit, 
and that he is duly authorized to verify the foregoing 
petition and is familiar with the statements contained 
therein are true except those stated to be upon information 
and belief, and that those he believes to be true. 


L. J. Gbiffey 
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Subscribed and sworn to before me this 25th day of 
June, 1946. 


Florence Brown Overstreet 
Notary Public 
for the state and county 
aforesaid 


My commission expires 3-25-49 


18 Exhibit A 

WAR CONTRACTS PRICE ADJUSTMENT BOARD 
WASHINGTON 25, D. C. 

Room 3B 548—The Pentagon 15 April 1946 

Hanlon-Waters, Inc. 
c/o General Finance Corporation 
184 West Lake Street 
Chicago, Illinois 

Gentlemen: 

You are hereby notified that, no review having been 
initiated by the War Contracts Price Adjustment Board, 
either on your request or on its own motion, of the order 
dated, issued and entered on 14 December 1945 pursuant to 
renegotiation under the Renegotiation Act, by Maurice 
Hirsch, Colonel, General Staff Corps, Chairman, War De¬ 
partment Price Adjustment Board, acting on behalf of the 
War Contracts Price Adjustment Board in accordance with 
authority delegated by it, determining that of your profits 
derived from contracts and subcontracts subject to renego¬ 
tiation under the Renegotiation Act for your fiscal year 
ended 31 December 1943, $1,202,539.70 represents excessive 
profits which should be eliminated, such order is deemed 
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the determination of the War Contracts Price Adjustment 
Board. By letter dated 2 October 1945, you eliminated 
$398,016.50 of the excessive profits, thus determined, leavjing 
a balance due in the amount of $804,523.20. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered niail 
on 15 April 1946. 

We are advised that the tax credit, as provided in Section 
3806 of the Internal Revenue Code, applicable to the afore¬ 
said balance due of $804,523.20, amounts to $643,706.60. 
Assuming the correctness of the basis upon which the 
computation of such tax credit was made, the amounts due 
are as follows: 

Of the balance due of $804,523.20, the sum of $792,778.$5, 
less the applicable portion of the tax credit amounting Ito 
$634,309.67, thus leaving a balance of $158,468.98, is payable 
to the Treasury of the United States and any check for tHis 
amount should be drawn to the order of the Treasurer pf 
the United States and delivered to Headquarters, Ari^y 
Service Forces, Office of the Chief of Finance, Attention: 
Special Financial Services Branch, The Pentagon, Wash¬ 
ington 25, D. C. 

The balance of the refund, i.e., the sum of $11,744.5^, 
less the applicable portion of the aforesaid tax credit 
19 amounting to $9,396.93, thus leaving a balance of 
$2,347.62, is payable to the RFC Price Adjustment 
Board and any check for this amount should be drawn tjo 
the order of the RFC Price Adjustment Board and likewise 
delivered to Headquarters, Army Service Forces, Office of 
the Chief of Finance, Attention: Special Financial Serv¬ 
ices Branch, The Pentagon, Washington 25, D. C. 

Demand is hereby made for the payment of the amount 
of excessive profits to be eliminated less the applicable ta£ 
credit as provided in Section 3806 of the Internal Revenue 
Code. Interest will accrue at the rate of 6% per annunji 
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from and after 30 April 1946 on any amount dne under 
such order and unpaid. 

Very truly yours, 

Was Contracts Price Adjustment Board 


Countersigned: 


By Nathan Bass (sgd) 
Nathan Bass 
Secretary 


Maurice Hirsch (sgd) 
Maurice Hirsch 
Colonel, General Staff Corps 
Acting on behalf of the 
Secretary of War 


20 Exhibit B 

WAR DEPARTMENT WDPAB-84-U 

OFFICE OF THE UNDER SECRETARY 
WASHINGTON 25, D. C. 

PRICE ADJUSTMENT BOARD 

ORDER UNDER DELEGATED AUTHORITY 
DETERMINING EXCESSIVE PROFITS 

Pursuant to authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a renegotiation proceeding 
was duly commenced with Hanlon-Waters, Inc., (hereinafter 
called the “Contractor”) with respect to the aggregate of 
the amounts received or accrued by the Contractor under 
contracts with the Departments and subcontracts as defined 
in the Renegotiation Act (such contracts and subcontracts 
being hereinafter collectively referred to as “ said contracts 
with the Departments and subcontracts”) for the Con¬ 
tractor’s fiscal year ended 31 December 1943 (hereinafter 
called “said fiscal year”). 
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In connection with such renegotiation proceeding, a con¬ 
ference was held with the Contractor and with General 
Finance Corporation, as successor to its assets and liabfli- 
ties, at or in connection with which there were submitted 
by the Contractor and by General Finance Corporation, 
as successor as aforesaid, and obtained from governmental 
or other reliable sources, certain financial, operating ajnd 
other data relating to the Contractor’s business and Ijhe 
Contractor’s profits derived from said contracts with ^he 
Departments and subcontracts during said fiscal year. 
At and in connection with such conference the Contractor 
and General Finance Corporation, as successor as afore¬ 
said, has been afforded full opportunity to submit silch 
additional information and to present such contentions! as 
the Contractor and General Finance Corporation, las 
successor as aforesaid, deemed material to a determination 
of excessive profits within the meaning of the Renegotiation 
Act. 

In determining the excessive profits hereinafter deter¬ 
mined, due consideration has been given to all such financi al, 
operating and other data and information so furnished or 
obtained, to each of the contentions so presented, and to 
all of the factors referred to in subsection (a)(4)(A) 
of the Renegotiation Act. 

As a result of such renegotiation it is hereby determined 
that $1,221,290.81 represents the portion of the Contractors 
profits derived from said contracts with the Departments 
and subcontracts for said fiscal year, which is excessive 
within the meaning of the Renegotiation Act. After proper 
adjustment on account of taxes, other than Federal taxes, 
measured by income which are attributable to that portion 
of the Contractor’s profits derived from said contracts 
with the Departments and subcontracts for said fiscal 
year which is not excessive, it is hereby determined that 
the amount of excessive profits of the Contractor for said 
fiscal year which should be eliminated is $1,202,539170. 
Bv letter dated 2 October 1945 contractor eliminated 


$398,016.50 of the excessive profits thus determined, leaving 
a balance due in the amount of $804,523.20. 

This order will be deemed the determination of the War 
Contracts Price Adjustment Board upon the conditions 
prescribed in subsection (d) (5) of the Renegotiation Act. 

If, and as soon as, this order shall be deemed the 
21 determination of the War Contracts Price Adjust¬ 
ment Board, pursuant to subsection (d)(5) of the 
Renegotiation Act, then the Secretary of War (or such 
official or officials in the War Department to whom the 
power, function and duty of exercising such authority and 
carrying out such direction may be or have been delegated 
or successively redelegated) is hereby authorized and di¬ 
rected to take such action (including the authorization and 
direction of any other Secretary or Secretaries to take 
such action) as is provided by the Renegotiation Act and 
as he deems appropriate to eliminate such excessive profits 
to be eliminated. 

In connection with the payment or discharge by any 
means of such excessive profits to be eliminated, the Rene¬ 
gotiation Act provides that the Contractor shall be allowed 
the applicable credit, if any, for Federal income and excess 
profits taxes as provided in Section 3806 of the Internal 
Revenue Code. 

Dated, 

Issued and Entered on 

14 December 1945 

Maubice Hibsch (sgd) 
Maurice Hirsch 
Colonel, General Staff Corps, 

Chairman, War Department Price Adjustment Board 
Acting on behalf of the War Contracts Price Adjust¬ 
ment Board created by the Renegotiation Act, under 
due delegations of authority made pursuant to sub¬ 
section (d)(4) of the Renegotiation Act. 
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Filed Aug. 28, 1946 

Answer 

Comes now the respondent by the Assistant Attorney 
General of the United States, and in answer to the petition 
filed herein says: 

1. Respondent is without knowledge or information suffi¬ 
cient to form a belief concerning the allegations contained 
in the first and second sentences of paragraph 1 of ^he 
petition, and therefore denies them. Respondent admits 
the allegations contained in the third sentence of paragraph 
1 of the petition. 

2. Respondent admits the allegations contained in the 
first and second sentences of paragraph 2 of the petition. 
Answering the allegations contained in the third sentence 
of paragraph 2, respondent alleges that it determined 
petitioner’s excessive profits for the fiscal year ended 

December 31, 1943, to be $1,221,290.81. Respondent 
30 admits that after adjustment for certain taxes ihe 
amount of excessive profits so determined and which 
should be eliminated was reduced to $1,202,539.70. Re¬ 
spondent admits that on October 2, 1945, the petitioner 
made a gross prepayment of excessive profits in the amopnt 
of $398,016.50. Except as so admitted, qualified or denied, 
respondent denies the allegations contained in the thpd 
sentence of paragraph 2 of the petition. Respondent ad¬ 
mits the allegations contained in the fourth sentence of 
paragraph 2 of the petition. Respondent denies the allega¬ 
tions contained in the fifth sentence of paragraph 2 of 
the petition, and alleges that the amount of petitioner’s 
excessive profits in controversy herein is not limited to 
the sum of $1,221,290.81. 

3. Respondent denies that it erred as alleged in para¬ 
graph 3 of the petition and in the subparagraphs there¬ 
under, or in any other manner whatsoever. 


4. With, respect to the allegations contained in the 
various subparagraphs under paragraph 4 of the petition, 
respondent states as follows: 

(a) Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in the first paragraph of subparagraph (a), and 
therefore denies them. However, respondent admits that 
during the course of the renegotiation proceedings prior 
to the issuance of the unilateral determination peti- 

31 tioner represented to the respondent that the facts 
were in substance as now alleged in the first sen¬ 
tence of the first paragraph of subparagraph (a), and that 
for the purpose of determining petitioner’s excessive 
profits such representations were accepted as true. 

Respondent admits the allegations contained in the second 
paragraph of subparagraph (a), except that for lack of 
knowledge of information sufficient to form a belief, it 
denies the allegations contained in the seventh sentence 
of the second paragraph of subparagraph (a). 

Respondent is without knowledge or information suffi¬ 
cient to form a belief concerning the allegations contained 
in the third paragraph of subparagraph (a), and therefore 
denies them. 

• ••••••••• 

(c) Respondent denies the allegations contained in the 
first and second sentences of subparagraph (c). In an¬ 
swer to the allegations contained in the third sentence of 
subparagraph (c), respondent denies that Exhibit C is 
a full, true and correct copy of the renegotiation agreement 
dated July 16, 1943, with respect to petitioner’s excessive 
profits for its fiscal year ended December 31, 1942. Ex¬ 
cept as heretofore qualified or denied, respondent 

32 denies the remaining allegations contained in the 
third sentence of subparagraph (c). With respect 

to the allegations contained in the fourth and fifth sentences 
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of subparagraph (c) respondent admits that the petitioner 
has repaid to the United States the amount required 
pursuant to said renegotiation agreement by making repay¬ 
ments and reductions in billings and that by letter da[ted 
October 2, 1945, General Finance Corporation, as successor 
to Hanlon-Waters, Inc., made a refund of $778,709.19, less 
tax credits estimated by the General Finance Corporation 
to be $635,667.13, making a net payment of $143,042.06. 
Except as heretofore admitted, qualified or denied, respond¬ 
ent denies the remaining allegations contained in Ithe 
fourth and fifth sentences of subparagraph (c). In answer 
to the allegations contained in the sixth sentence of sub- 
paragraph (c) respondent admits the allegations in so far 
as they are borne out by Exhibit C attached to the petition; 
to the extent they are not so borne out, they are denied. 
Respondent admits that it considered as renegotiable pe 
receipts and profits alleged by petitioner to have bfeen 
received by it during the fiscal year ended December 31, 
1943, from the following contracts: 

W-1465-eng-268 
W-781-eng-1185 
W-781-eng-1189 

33 (d) Respondent admits the allegations contained 

in the sixth and seventh sentences of subparagraph 
(d). Except as heretofore admitted, qualified or denied, 
respondent is without knowledge or information sufficient 
to form a belief concerning the allegations contained in 
subparagraph (d), and therefore denies them. 


Respondent denies generally and specifically each and 
every material allegation of fact contained in the petition, 
not hereinbefore expressly admitted, qualified or dented. 

34 Wherefore, respondent prays that the Court Will 
determine that petitioner realized excessive profits 


I 
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in its fiscal year ended December 31, 1943, in an amount 
not less than $1,221,290.81. 

Respectfully submitted, 


Wm. V. Cbosswhite 
Wm. V. Cross-white, 
Attorney, 

Department of Justice 


John F. Sonnett 
John F. Sonnett, 

Assistant Attorney General 


36 Filed Oct. 15, 1952 

Stipulation 

It is hereby agreed by and between the parties hereto 
that the following facts may be taken as true and as proved 
for the purpose of this proceeding. 

1. Hanlon-Waters, Inc., was a Delaware corporation with 
its principal office at Tulsa, Oklahoma. During the period 
involved herein it was engaged principally in the manu¬ 
facturing and assembling of portable pipe lines for the 
transportation of liquid fuel. 

2. On January 16, 1943, the Office of the Chief of Engi¬ 
neers, Washington, D. C. (hereinafter referred to as OCE) 
assigned to Southwestern Division, Corps of Engineers, 
Price Adjustment Board (hereinafter referred to as 
SWEPAB) the renegotiation of petitioner’s war contracts 
for its fiscal year ended December 31,1942, so that excessive 
profits of petitioner, if any, could be eliminated. Peti¬ 
tioner, by letter dated January 20,1943, was advised of this 
assignment. 

37 3. The first renegotiation conference, relative to 
the renegotiation of the petitioner for its fiscal year 

ended December 31, 1942, was held in Tulsa, Oklahoma on 
May 5 and 6,1943, between representatives of the petitioner 


and representatives of SWEPAB. The amount of ex¬ 
cessive profits which petitioner realized during its fiscal 
year ended December 31, 1942 was determined at jthis 
conference. The petitioner agreed to the amount of exces¬ 
sive profits as determined and executed an agreement as 
of May 6,1943, a true and correct copy of which is attached 
hereto and marked Joint Exhibit 1-A. Joint Exhibit 1-A 
was signed by petitioner but was never signed by oi} on 
behalf of the government. 

4. On June 4, 1943, SWEPAB forwarded to OCE and 
to the War Department Price Adjustment Board (herein¬ 
after referred to as WDPAB) (In Turn) Joint Exhibit 
1-A. SWEPAB recommended that Joint Exhibit 1-A; be 
approved by OCE and WDPAB and that it be signed by 
or on behalf of the Undersecretary of War. 

5. Attached hereto and marked Joint Exhibit 2-B ts a 
true and correct copy of a letter dated June 25, 1943 to 
petitioner from Mark Lemmon, SWEPAB. 

6. On June 28, 1943, OCE returned Joint Exhibit 1-A 
to SWEPAB unsigned and disapproved with instructipns 
as to the changes and corrections which should be ac¬ 
complished. 

7. Attached hereto and marked Joint Exhibit 3-C ip a 
true and correct copy of a letter dated June 29, 1945 to 
Mark Lemmon, SWEPAB, from petitioner. 

i 

38 8. A second conference between petitioner hnd 

SWEPAB was held in Dallas, Texas on July 16, 

1943. 

9. Attached hereto and marked Joint Exhibit 4-D is a 
true and correct copy of a letter dated July 20, 1943 to 
Mark Lemmon, SWEPAB, from petitioner. 

10. Attached hereto and marked Joint Exhibit 5-E! is 
a true and correct copy of a letter dated July 20, 1943i to 
Mark Lemmon, SWEPAB, from petitioner. 
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11. Attached hereto and marked Joint Exhibit 6-F is a 
true and correct copy of a letter dated August 2, 1943 to 
Mark Lemmon, SWEPAB, from petitioner. 

12. Attached hereto and marked Joint Exhibit 7-G is 
a true and correct copy of a letter dated August 3, 1943 
to petitioner from Richard B. Shults, SWEPAB. A true 
and correct copy of the agreement referred to in Joint 
Exhibit 7-G is attached hereto and marked Joint Exhibit 
8-H. Joint Exhibit 8-H was signed by petitioner but was 
never signed by or on behalf of the government. 

13. Attached hereto and marked Joint Exhibit 9-1 is 
a true and correct copy of a letter dated August 5, 1943 
to Richard B. Shults, SWEPAB, from petitioner. 

14. Attached hereto and marked Joint Exhibit 10-J is 
a true and correct copy of a letter dated August 10, 1943 
to Mark Lemmon, SWEPAB, from petitioner, with en¬ 
closure. 

39 15. On August 11, 1943, SWEPAB forwarded to 

OCE and WDPAB copies of Joint Exhibit 8-H rec¬ 
ommending that the contract be approved by OCE and by 
WDPAB and that it be signed by or on behalf of the Under¬ 
secretary of War. 

16. On August 28, 1943, OCE returned to SWEPAB, 
unsigned, Joint Exhibit 8-H. Attached hereto and marked 
Joint Exhibit 11-K, is a true and correct copy of a letter 
dated August 28, 1943 to SWEPAB from OCE. Attached 
hereto and marked Joint Exhibit 12-L, is a true and 
correct copy of the delegation of authority to Division 
Engineers, dated August 21, 1943, and which is referred 
to in the second paragraph of Joint Exhibit 11-K. 

17. Attached hereto and marked Joint Exhibit 14-N is 
a true and correct copy of a letter dated September 4, 1943 
to petitioner from Richard B. Shults, SWEPAB. A true 
and correct copy of the agreement forwarded by and re- 
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ferred to in Joint Exhibit 14-N is attached hereto! and 
marked Joint Exhibit 15-0. j 

i 

19. Attached hereto and marked Joint Exhibit 16j-P is 
a true and correct copy of a letter dated September 7, j 1943 
to Richard B. Shults, SWEPAB, from petitioner. ! The 
document forwarded by Joint Exhibit 16-P is Jointl Ex¬ 
hibit 15-0. 

40 20. Attached hereto and marked Joint Exhibit 

17-Q is a true and correct copy of a letter d(ated 
September 10, 1943 to petitioner from Richard B. Shjults, 
SWEPAB. The document forwarded by Joint Exhibit 
17-Q is Joint Exhibit 8-H. The document referred to in 
the second paragraph of Joint Exhibit 17-Q is Joint I Ex¬ 
hibit 15-0. | 

21. Attached hereto and marked Joint Exhibit 18-Rjis a 
true and correct copy of a letter dated September 11, 1943 
to petitioner from Richard T. Olsen, SWEPAB. The 
document transmitted by this letter is Joint Exhibit lo-O. 

22. On September 20, 1943, SWEPAB forwarded Joint 
Exhibit 15-0 to OCE. 

23. Attached hereto and marked Joint Exhibit 19-S is 
a true and correct copy of a letter dated September i 20, 
1943 to Division Engineer, Southwestern Division, Dallas, 
Texas, from petitioner. 

24. Attached hereto and marked Joint Exhibit 20-T, i|s a 
true and correct copy of a letter dated November 5, 1^43 
to SWEPAB from OCE. Attached hereto and marked 
Joint Exhibit 21-U, is a true and correct copy of a letter 
dated October 20, 1943 to Chief of Engineers from Deputy 
Director, Renegotiation Division, War Department Price 
Adjustment Board. Joint Exhibit 21-U is the letter for¬ 
warded to SWEPAB as an enclosure to Joint Exhibit 2Q-T 
and is referred to in the second paragraph of Joint Ex¬ 
hibit 20-T. 


41 25. Attached hereto and marked Joint Exhibit 
22-V is a true and correct copy of a letter dated 

December 9, 1943 to petitioner from Richard T. Olsen, 
SWEPAB. Attached hereto and marked Joint Exhibit 
23-W is a true and correct copy of the document referred 
to in, and forwarded to petitioner by Joint Exhibit 22-V. 
This document (Joint Exhibit 23-W) is dated December 
7, 1943 and was not executed by either party. 

26. Attached hereto and marked Joint Exhibit 24-X is 
a true and correct copy of a letter dated December 13,1943 
to Richard T. Olsen, SWEPAB, from petitioner. 

27. After a telephone conversation between James E. 
Allison, petitioner’s attorney, and George W. Culler, of 
SWEPAB, Joint Exhibit 23-W was rewritten. Attached 
hereto and marked Joint Exhibit 25-Y is a true and cor¬ 
rect copy of a letter dated December 20, 1943 to petitioner 
from Richard T. Olsen, SWEPAB. Attached hereto and 
marked Joint Exhibit 26-Z is a true and correct copy of 
a document dated December 17,1943 which is the document 
referred to in, and forwarded to petitioner by Joint Ex¬ 
hibit 25-Y. This document (Joint Exhibit 26-Z) was not 
executed by either party. 

28. Attached hereto and marked Joint Exhibit 27-AA is 
a true and correct copy of a letter dated January 15,1944, 
to Richard T. Olsen, SWEPAB, from petitioner. 

42 29. Attached hereto and marked Joint Exhibit 
28-BB is a true and correct copy of a letter dated 

January 19, 1944 to Richard T. Olsen, SWEPAB, from 
petitioner. 

30. Attached hereto and marked Joint Exhibit 29-CC is 
a true and correct copy of a letter dated February 3, 1944, 
to petitioner from Richard T. Olsen, SWEPAB. 

31. Renegotiation of petitioner’s 1943 fiscal year was 
assigned to SWEPAB by WDPAB on February 28, 1944. 
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32. Attached hereto and marked Joint Exhibit 30-DDj is 
a true and correct copy of a letter dated March 13, 1^44 
to petitioner from Herbert M. Tatum, SWEPAB. 


33. Attached hereto and marked Joint Exhibit 31-EEi 
a true and correct copy of a letter dated March 24, 1944 
Herbert M. Tatum, SWEPAB, from petitioner. 


is 

to 


34. General Finance Corporation in March, 1944, acquired 
all of the stock of Hanlon-Waters, Inc. As of March 31, 
1944, Hanlon-Waters, Inc. was dissolved. At the time ,of 
its dissolution it was incorporated under the laws of tjhe 
State of Delaware, and its dissolution was pursuant to t)ie 
laws of that state. As of March 31, 1944, all of the assets 
of Hanlon-Waters, Inc. were transferred to the General 
Finance Corporation and the General Finance Corporation 
assumed all of the liabilities, obligations and indebtedness 

of Hanlon-Waters, Inc. On and after April 1, 1944, 
43 General Finance Corporation operated the former 
facilities of Hanlon-Waters, Inc. as Hanlon-Waters 
Division, General Finance Corporation. 

I 

35. Attached hereto and marked Joint Exhibit 32-FF 
is a true and correct copy of a Supplemental Agreement 
dated March 31,1944 between the United States of Amerhjja 
and Hanlon-Waters, Inc. as assignor and General Finance 
Corporation as assignee. 

36. Attached hereto and marked Joint Exhibit 33-GG is 
a true and correct copy of a letter dated April 8, 1944 ^o 
Mark Lemmon of SWEPAB from Hanlon-Waters Division, 
General Finance Corporation. The submission of the 
petitioner’s audit report for 1943 as contained in this 
letter was the first submission by petitioner of its complete 
operation during its 1943 fiscal year. 

37. Attached hereto and marked Joint Exhibit 34-HH is 
a true and correct copy of a letter dated April 11, 1944, 
to Hanlon-Waters Division, General Finance Corporation, 
from George W. Culler of SWEPAB. 


i 



24 


38. Attached hereto and marked Joint Exhibit 35-11 is 
a true and correct copy of a letter dated April 24, 1944 
to petitioner from H. R. Meyer of SWEPAB. Enclosed 
with this exhibit was a Standard Form of Contractor’s 
Report. 

39. Attached hereto and marked Joint Exhibit 36-JJ is 
a true and correct copy of a letter dated May 1, 1944 (with 

enclosure attached thereto) to H. R. Meyer of 
44 SWEPAB from petitioner. The enclosure with 
Joint Exhibit 36-JJ was referred to in and forwarded 
to petitioner by Joint Exhibit 35-11. 

40. Attached hereto and marked Joint Exhibit 37-KK is 
a true and correct copy of a letter dated June 5, 1944 to 
Hanlon-Waters Division, General Finance Corporation, 
from Herbert M. Tatum of SWEPAB. 

41. Attached hereto and marked Joint Exhibit 38-LL is 
a true and correct copy of a letter dated July 21, 1944 to 
E. G. Thomas of SWEPAB from Hanlon-Waters Division, 
General Finance Corporation. 

42. Attached hereto and marked Joint Exhibit 39-MM 
is a true and correct copy of a letter dated July 26, 1944 
to petitioner from E. G. Thomas of SWEPAB. 

43. Attached hereto and marked Joint Exhibit 40-00 is 
a true and correct copy of a document dated December 
19, 1944. The first page of this document was executed 
by all parties with the exception of Maurice Hirsch during 
a conference between representatives of petitioner and 
SWEPAB in Dallas, Texas held on December 19, 1944. 

44. On December 28, 1944, Owen L. Coon, Chairman of 
the Board, General Finance Corporation, addressed a letter 
to E. G. Thomas of SWEPAB. The first paragraph of 
that letter read as follows: 

“Enclosed you will find as Exhibit 1 a memorandum 
written by James E. Allison which I believe states in correct 
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form the subject matter of our conference concerning the 
Hanlon Waters renegotiation for 1943, held in Dallas on 
December 19, 1944. Mr. Allison’s memorandum is so pre¬ 
cise and so exact that I am taking the liberty of sending j it 
on to you, unchanged by myself. If Mr. Allison’s 

45 memorandum does not represent in correct form wh^t 
actually happened in the handling of these con¬ 
tractual matters surrounding the settlement of last year, 
please advise. As I understand it, there is now no differ¬ 
ence of opinion as to what the facts are relative to what 
happened and when it happened. The only difference pf 
opinion is in the interpretation of what happened and t^e 
legal effect thereof.” 

Attached hereto and marked Joint Exhibit 41-PP is a 
true and correct copy of the pertinent portions of tl|e 
memorandum prepared by J. E. Allison dated December 
20, 1944 and referred to in Mr. Coon’s letter of December 
28, 1944 as Exhibit 1. 

j 

45. Attached hereto and marked Joint Exhibit 42-QQ 
is a true and correct copy of a letter dated January 26, 
1945 to Office of Chief of Engineers from Alexander M. 
Heron, counsel for petitioner. The enclosure to this letter 
is attached to and is the second page of Joint Exhibit 40-0<p 
referred to in paragraph 43, above. 

46. Attached hereto and marked Joint Exhibit 43-RR is 
a true and correct copy of a letter dated February 6, 1945 
to Alexander M. Heron from J. B. Heroman, Price Adjust¬ 
ment Board, Office of the Chief of Engineers. 

47. Attached hereto and marked Joint Exhibit 44-SS i|s 
a true and correct copy of a letter dated October 2, 1945 
to WDPAB from General Finance Corporation. 

46 48. Attached hereto and marked Joint Exhibit 
45-TT is a true and correct copy of a letter datecl 

October 2, 1945 to WDPAB from General Finance Cor¬ 
poration. 
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49. From March 31, 1944, Mr. Owen L. Coon, Chairman 
of the Board, General Finance Corporation, conducted all 
the negotiations relating to petitioner’s 1943 renegotiation 
proceedings with representatives of SWEPAB, War De¬ 
partment and the War Contracts Price Adjustment Board. 

50. All letters, telegrams and other communications re¬ 
ferred to above were received by the addressee in the 
normal course of communication. 

51. During petitioner’s fiscal year ended December 31, 

1942, its total sales were $2,638,880.58. The petitioner and 
SWEPAB agreed that petitioner’s sales, subject to rene¬ 
gotiation, during that period were $2,175,164.95. 

52. Petitioner’s total sales during its fiscal year ended 
December 31, 1943 were $14,824,920.69. Of this sum, 
$14,480,913.24 represents petitioner’s sales to the various 
departments as named in the Renegotiation Act. 

53. Contract No. W-1465-eng.268, was a supply contract 
with the War Department dated November 24, 1942. The 
total amount of this contract was $11,771,604.81, of which 

$9,166,091.05 was shipped by petitioner during its 
47 fiscal year ended December 31,1943. The balance of 
the contract was shipped during petitioner’s fiscal 
year ended December 31, 1944. 

54. Contract No. W-781-eng. 1185 was a supply contract 
with the War Department dated February 17, 1943. The 
total amount of this contract was $311,083.88. The entire 
amount of this contract was shipped by petitioner during 
its fiscal year ended December 31,1943. Final shipment of 
regular units under this contract was accomplished on or 
about May 3,1943. Final shipment of spare parts required 
by the contract was accomplished on or about October 22, 

1943. 

55. Contract No. W-781-eng. 1189 was a supply contract 
with the War Department dated February 22, 1943. The 
total amount of this contract was $1,289,042.61. The entire 
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amount of this contract was shipped by petitioner during 
its fiscal year ended December 31, 1943. Pinal shipment 
on this contract was accomplished on or about December 
17, 1943. 

56. Petitioner waives and abandons all assignments of 
error set forth in its petition in paragraph 3(a), (b), (c) 
and (d) of the petition filed with this Court on July 3,1946. 

57. It is agreed by and between the parties hereto that 
if the renegotiation proceeding concerning petitioner’s fiscal 
year ended December 31, 1943 was not completed within 
the time provided under the provisions of Section 403 
(c)(3) of the Renegotiation Act of 1943 (which became 

law on February 25, 1944) the petitioner shall |be 
48 deemed to have been discharged from all liabilities 

for excessive profits realized or likely to have been 
realized during its fiscal year ended December 31, 1943. 

58. It is further agreed by and between the parties hereto 
that if petitioner’s liability for excessive profits realized 
during its fiscal year ended December 31, 1943 is not dis¬ 
charged under the provisions of paragraph 57, above, then 
petitioner realized excessive profits as follows: 

(a) If the income received by petitioner during its fiscal 
year ended December 31,1943 from contracts Nos. W-1465- 
eng.268, W-781-eng.ll85 and W-781-eng.ll89 is not ex¬ 
empted from petitioner’s 1943 renegotiation because of the 
provisions of Joint Exhibit 15-0 then the amount of exces¬ 
sive profits which must be eliminated for the petitioner fs 
fiscal year ended December 31, 1943 is in the amount as 
determined by the War Contracts Price Adjustment Boaijd 
by its Order dated April 16, 1946 (a copy of which }s 
attached to the petition in this proceeding and marked 
Exhibit A), i.e., $1,202,539.70 less $398,016.50 as eliminated 
by Joint Exhibit 45-TT or a balance of $804,523.20. 

(b) If the income received by petitioner during iljs 
fiscal year ended December 31, 1943 from contracts No^. 
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49 W-1465-eng.268, W-781-eng.ll85 and W-781-eng.ll89 

is exempt from petitioner’s 1943 renegotiation 
because of the provisions of Joint Exhibit 15-0 then the 
amount of petitioner’s excessive profits which must be 
eliminated for its fiscal year ended December 31, 1943 is 
$603,271.24 less the amount which was eliminated by peti¬ 
tioner in connection with a “gross prepayment” pursuant 
to Joint Exhibit 45-TT. 

59. Each party hereto reserves the right of objection 
to the admissibility of any part or parts of the foregoing 
on the ground of relevancy or materiality. 

October 15, 1952. 

Alexander M. Heron 
Alexander M. Heron 
Munsey Building 
Washington 4, D. C. 

Richard S. Oldberg 
Richard S. Oldberg 
111 West Monroe Street 
Chicago 3, Illinois 

Attorneys for Petitioner 
Hanlon-Watebs, Inc. 

Frederick N. Curley 
Frederick N. Curley 
Attorney 

Department of Justice 

Counsel for Respondent 
The United States 
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97 Joinl Exhibit 12-L 

WAS DEPARTMENT 

OFFICE OF THE CHIEF OF ENGINEERS 
WASHINGTON 

Address reply to 

Chief of Engineers, U. S. Army 

Washington, D. C. 

Refer to File No. CE SPEKR 21 August 1943 

Memorandum for: Division Engineers, Corps of Engineers. 

| 

Subject: Redelegation of Authority of Chief of Engineers, 
relative to Renegotiation on Overall Basis, to Division 
Engineers, Corps of Engineers. 

1. The authority delegated to the Chief of Engineers ]by 
memorandum from the Under Secretary of War dated| 6 
August 1943, to the Chiefs of Technical Services, Airjay 
Service Forces, Commanding General, Army Air Forces, 
subject: “Delegation of authority under Section 403 of 
the Sixth Supplemental National Defense Appropriatipn 
Act, 1942, as amended ’’ (R.M. 823.2) is hereby redelegatfd 
with respect to contractors and subcontractors whose total 
sales are not in excess of $5,000,000 for the period undfer 
renegotiation, by the Chief of Engineers, subject to tie 
limitations herein, to the respective Division Engineers 
(or Acting Division Engineers), Corps of Engineers, jin 
whose offices price adjustment sections have been or m^y 
be established and to whom such contractors and subcon¬ 
tractors have been or may be reassigned by the Chief 6f 
Engineers for renegotiation. The terms “total sales” and 
“period” as used herein shall have the same meaning as in 
the said memorandum dated 6 August 1943. 

2. The authority hereby delegated shall be subject to all 
the terms, conditions, and limitations prescribed by the 
Under Secretary of War in said memorandum of 6 August 
1943. 
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3. The authority hereby delegated shall not be redele¬ 
gated except with the prior written approval of the Chief 
of Engineers. 

4. This delegation of authority shall not 'be construed 
to preclude the Chief of Engineers from exercising con¬ 
currently the authority and discretion delegated to him by 
memorandum of 6 August 1943, as aforesaid. 

5. This delegation may be revoked, modified or amended, 
in whole or in part, at any time by the Chief of Engineers. 

Thomas M. Robins 
Thomas M. Robins 
Major General 
Acting Chief of Engineers 


98 Joint Exhibit 13-M 

WAR DEPARTMENT 

OFFICE OF THE CHIEF OF ENGINEERS 
WASHINGTON 

Air Mail 

CE 161 SPEKR 

(Hanlon-Waters, Inc.) 2 September 1943 

Subject: Renegotiation Agreement with Hanlon-Waters, 
Inc. 

To: The Division Engineer 
Southwestern Division 
Corps of Engineers, U.S.A. 

1114 Commerce Street 
Dallas (2), Texas 

Attention: Price Adjustment Section 

1. Reference is made to telephone conversation of this 
date between Mr. Culler of the Southwestern Division, 
Price Adjustment Section and Mr. Wise of this office, rela- 
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tive to the renegotiation agreement on the overall promts 
basis with Hanlon-Waters, Inc. 

2. It appears that the total sales of the company (npn- 
renegotiable as well as renegotiable) are somewhat less 
than $3,000,000 for the fiscal year covered by the renego¬ 
tiation, but that the business subject to renegotiation in 
the current fiscal year will be in excess of $30,000,000 a[nd 
that the price reductions effected by the subject agreement 
will themselves amount to more than $5,000,000. Accord¬ 
ingly, an expression of the opinion of this office was Re¬ 
quested as to the authority of the Division Engineer to 
to execute this agreement under the recent delegations. 

3. The authority vested in the Division Engineer by Rhe 
delegation of 21 August 1943, covering renegotiations on 
the overall basis, extends to “contractors and subcon¬ 
tractors whose total sales are not in excess of $5,000,(5)00 
for the period under renegotiation The period untjler 
renegotiation is the contractor’s fiscal year covered by jhe 
assignment. Accordingly, you are advised that the Division 
Engineer is authorized to execute an appropriate final Re¬ 
negotiation agreement in the Hanlon-Waters case without 
regard to the volume of business affected by price redac¬ 
tions on subsequent deliveries required pursuant to Para¬ 
graph 441.2 of the War Department Manual for 
Renegotiation. 

By order of the Chief of Engineers: 

A. J. Hammond 
Asst. Chief, 

Price Adjustment Section 
Office of the Chief of Engineers 


i 
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99 Joint Exhibit 14-N 

WAR DEPARTMENT 
OFFICE OF THE DIVISION ENGINEER 
SOUTHWESTERN DIVISION 
DALLAS 2, TEXAS 

Special Delivery- 
Air Mail 

SWDCF (3002) 4September 1943. 

Hanlon-Waters, Inc. 

Tulsa, Oklahoma. 

Gentlemen: 

We are inclosing four copies of renegotiation agreement 
drawn up in accordance with the conclusions reached in a 
conference held in this office on 16 July 1943 covering the 
renegotiation of Government business for the fiscal year 
ending 31 December 1942 and forward pricing on certain 
contracts in the year 1943. The original contracts as 
signed by your company were proper as to amount and 
also as to the general terms of agreement. However, the 
Washington Office requested that we make certain changes, 
as you will note in the inclosed agreement, to comply with 
certain regulations and directives worked out in the Wash¬ 
ington Office. 

As soon as the signed agreements are returned to this 
office, the agreements that have been heretofore signed by 
your company will be returned to you immediately. As we 
were unable to reach you by telephone on this Saturday 
afternoon, 4 September 1943, we will talk to you on the 
telephone Monday morning, 6 September 1943, and explain 
this matter in more detail. Will you please execute three 
copies and return them to this office? An extra copy is 
inclosed for your file. 

The agreement should be signed 'by the president of the 
corporation, attested by the secretary, and properly sealed. 
There should be attached to each copy of the executed 
agreement an attested copy of a resolution of the Board 
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of Directors of the corporation authorizing the execution 
of the agreement. A suggested form for such resolution 
is attached to the agreement. 

You no dou'bt are as anxious as we to conclude th£ re¬ 
negotiation of your contract and if you will return the 
executed agreement at once, it will be forwarded imme¬ 
diately to the Chief of Engineers with recommendajtion 
that it be approved. You will then receive a fully executed 
copy within a short time. 

For the Division Engineer: 

Very truly yours, 

/s/ Richard B. Shults, 

Contract Renegotiation Branch 

1 Incl. 

Renegotiation Agreement (in quad.) 

100 Joint Exhibit 15-0 

RESTRICTED 

This document contains information affecting the 
national defense of the United States within the meaning 
of the Espionage Act, 50 U. S. C.; 31 and 32, as amended. 
Its transmission or the revelation of its contents in any 
manner to an unauthorized person is prohibited by 'aw. 

RM Form II Hanlon-Waters, ^nc., 

W-41-038-eng-PAS-59 Tulsa, Oklahoma, (3002) 

WAR DEPARTMENT 
ENGINEERS 

PRICE ADJUSTMENT SECTION, SOUTHWESTERN DIVISION 

RENEGOTIATION AGREEMENT 
Date: July 16, 1943. 

I. As a result of renegotiation, pursuant to Section |403 
of the Sixth Supplemental National Defense Appropria- 
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tion Act, 1942, as amended (hereinafter referred to as the 
Act) between the undersigned Hanlon-Waters, Incorpo¬ 
rated, a Delaware corporation (hereinafter referred to as 
the “contractor’’), with its principal office in the National 
Bank of Tulsa Building, in the City of Tulsa, State of 
Oklahoma, and the Under Secretary of War, it has been 
found that Five Hundred Fifty-six Thousand Dollars 
($556,000.00) of the aggregate prices and fees of the con¬ 
tractor in effect under the contracts of the contractor 
enumerated and generally described in * ‘Exhibit A” 
attached hereto (all of such contracts being hereinafter 
referred to as “said contracts”), represent the amount 
of profits realized, or likely to be realized, by the con¬ 
tractor under said contracts during its fiscal year ending 
December 31, 1942, which pursuant to the provisions of 
the Act should be eliminated and refunded to the United 
States. The finding herein is based upon the financial and 
other data including the comparative statement of pro¬ 
jected operating results before and after this adjustment 
for the fiscal year ending December 31, 1942, as set forth 
in “Exhibit B” attached hereto. The contractor has no 
subsidiaries. 

101 II. The contractor agrees to pay to the United 
States the sum of Five Hundred Fifty-six Thousand 
Dollars ($556,000.00) within ten (10) days after receipt 
by the contractor of a fully executed copy of this agree¬ 
ment and the contractor shall be deemed to be indebted 
to the United States in the said amount until paid and the 
United States shall have the right to recover the said 
amount. 

III. The contractor further agrees to refund and/or 
credit to the United States a sum equal to twenty-two and 
one-half percent (22 1 />%) of the actual net sales of all 
units which as of July 16, 1943 are included in or covered 
by the following contracts: (As scheduled in “Exhibit C” 
attached) 
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Contract No. W-1465-eng-268, Dated November |24, 

1942, (Purchase Order No. M-1558) 

Contract No. W-781-eng-1185, Dated February 17, 

1943, (Purchase Order No. DL-1004^0T-112) 

Contract No. W-781-eng-1189, Dated February 22, 

1943, (Purchase Order No. DL-1009) 

Such abovementioned refund and/or credit shall | be 
made: 

(1) For sales on purchase orders which the con¬ 
tractor has completed and for which it has received 
payment prior to September 1, 1943, there shall be a 
refund of a sum equal to twenty-two and one-half 
percent (22*4%) of all invoices or vouchers for sijich 
sales, which refund shall be payable to the Treasurer 
of the United States within ten (10) days after Re¬ 
ceipt of a fully executed copy of this agreement. 

(2) For sales on purchase orders which the con¬ 
tractor has completed, but for which it has not re¬ 
ceived payment prior to September 1, 1943, there shall 
be a refund or credit of twenty-two and one-half per¬ 
cent (22*4%) of all invoices or vouchers for such 
sales, which refund shall be payable to the Treasurer 
of the United States within ten (10) days after j;he 
contractor has received final payment for such 
purchases. 

(3) For purchase orders, or any part thereof, Re¬ 
ferred to herein, the completion of which is on or after 
September 1, 1943, there shall be a credit of twenty- 
two and one-half percent (22M>%) against invoices 

or vouchers for such sales and the contractor in 
102 rendering such invoices or vouchers shall indicate 

thereon the price as stated in the contract and clearly 
show the effect of the price reduction hereinabove 
referred to. 

The contractor represents that in its opinion such re¬ 
ductions are calculated to eliminate from the contracts 
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enumerated above, profits found herein to have been 
realized, or likely to be realized, which should be elimi¬ 
nated pursuant to the provisions of the Act. The pro¬ 
visions of this paragraph, however, shall be without 
prejudice to subsequent renegotiation pursuant to the Act, 
relating to any fiscal year subsequent to the fiscal year 
ending December 31, 1942. 

IV. The contractor will not utilize this renegotiation or 
adjustment in any attempt to recover for its own benefit 
from any person, firm, or corporation all or any part of 
any such price reduction or of any amount so withheld 
or recovered from, or paid or credited to the United States 
by, the contractor pursuant to this agreement. It is ex¬ 
pected however, that the contractor will make every effort 
to reduce its cost whenever possible to enable it in turn 
to reduce its prices. 

V. Within a reasonable time after the end of the fiscal 
year 1943, the contractor will furnish to the Under Secre¬ 
tary of War, properly signed by or on behalf of the 
contractor, (1) a written statement substantially in the 
form of “Exhibit B”, prepared in accordance with the 
same accounting principles and based upon identical 
methods and principles of segregation of renegotiate and 
non-renegotiable business and showing the actual results 
of operations for the fiscal year 1943 with necessary sup¬ 
porting data, and (2) a balance sheet, profit and loss state¬ 
ment and analysis of surplus for the fiscal year 1943, in 
form satisfactory to the Under Secretary of War, certified 
by independent public accountants who may be those regu¬ 
larly employed by the contractor. 

103 VI. The finding herein shall be deemed a final and 
conclusive determination of the profits of the con¬ 
tractor for the fiscal year 1942 under said contracts enu¬ 
merated and described in “Exhibit A”, and under con¬ 
tracts and purchase orders to the extent as set forth in 
Paragraph III hereof for the fiscal year 1943, which should 
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be eliminated pursuant to the Act, subject to the right)of 
the Under Secretary of War or his duly authorized repre¬ 
sentative, (a) to reopen the renegotiation in his discretion 
at any time within sixty (60) days after the contractor 
shall have filed with the Under Secretary of War a state¬ 
ment of financial statements provided for in Paragraph V 
herein, if the actual figures with respect to such factors:as 
cost, volume of production and nature of products prcjve 
to be materially at variance with the estimates on which 
the finding herein was based, and (b) to reopen the re¬ 
negotiation in his discretion at any time hereafter upjon 
a showing of fraud or malfeasance or a wilful misrepre¬ 
sentation of a material fact. Subject to the foregoing, per¬ 
formance by the contractor of this agreement shall be in 
full release and discharge of all liability of the contractor 
under -the Act to refund or repay to the Government ajiy 
amount of profits realized by said contractor under said 
contracts. 

VII. No member of or delegate to Congress or resideut 
commissioner shall be admitted to any share or part jof 
this agreement or to any benefit that may arise therefrojn, 
but this provision shall not be construed to extent to this 
agreement if made with a corporation for its geneiial 
benefit. 

The contractor warrants that it has not employed a^iy 
person to solicit or secure this agreement upon any agree¬ 
ment for a commission, percentage, brokerage or con¬ 
tingent fee. Breach of this warranty shall give the 
Government the right to annul this agreement. 

VIII. This agreement has been duly executed by or 
on behalf of the contractor pursuant to proper authority 

and by or on behalf of the Secretary of War aijd 
104 by or on behalf of the Chairman of the Maritinjie 
Commission, pursuant to authority conferred by 
subsection (c)(4), Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as heretofore 


amended. The authority of the Secretary and the Chair¬ 
man has been duly delegated to the person executing this 
agreement in their behalf iby delegations of authority and 
discretion made pursuant to subsection (f) of said Section 
403, as amended. 

H ANLON-WATERS, INCORPORATED 

By: M. F. Waters 

M. F. Waters, 

President and 
General Manager 

( Affix (Attached hereto is an attested 

Corporate copy of authorizing resolution of 

Seal) the Board of Directors) 

Attest: The United States of America 

J. H. Boyle 
J. H. Boyle, 

Secretary-Treasurer 

R. R. Neyland 
R. R. Neyland, 

Colonel, Corps of Engineers, 
Division Engineer, 
Southwestern Division. 

By Direction of the Under Secretary of 
War Acting in behalf of the Secretary of 
War pursuant to authority conferred by 
sub-section (f) of said Section 403, as 
amended. 

105 Corporate Resolution Authorizing Presi¬ 
dent To Sign Renegotiation Agreement 

Be it resolved by the Board of Directors of the Hanlon- 
Waters, Inc., that the President of the corporation be 
authorized to sign for and in behalf of the corporation the 
document entitled: 
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RM-2 Form of Agreement 

War Department 
Engineers 

Price Adjustment Section, Southwestern Division 

Renegotiation Agreement 

Dated: July 16, 1943. 

that the action of said President shall be binding upon thje 
corporation and that a copy of said document be attached 
to and form a part of the minutes of this meeting. 

We, the undersigned President and Secretary, respec¬ 
tively, of Hanlon-Waters, Inc., a corporation incorporate^ 
under the laws of the State of Delaware, with an office anjl 
place of business in Tulsa, Oklahoma, and referred to iji 
the foregoing resolution as “the corporation”, do hereby 
certify that at a meeting of the Board of Directors of the 
corporation duly called and held the 5th day of August, 
1943, at which meeting a quorum was present and voting, 
the foregoing resolution was duly adopted, as appear^ 
from the records of said corporation and that on this date 
M. F. Waters and J. H. Boyle are the duly elected Presi¬ 
dent and Secretary respectively of the corporation. We 
further certify that the foregoing resolution is valid in it$ 
entirety, that no part thereof has been revoked, rescinded 
or amended, and that no part thereof is in conflict with ojr 
contrary to any provision in the Charter or By-Laws of 
the corporation or with any provision in any other 
resolution. 

In due authentication of which we have hereunto sub¬ 
scribed our names as President and Secretary, respect 
tively, and have caused the corporate seal of said corpo^ 
ration to be hereto affixed this 7th day of September, 1943 r 

(Corporate M. F. Waters, 

Seal) President 

J. H. Boyee, 

Secretary 



40 


> 2 d 
« eg 

Co •<-« 


O O O O © 
© o o o © 

CJ CM Tf oo © 


c e 

HHH 


© © © © © 

© © © © © 

HH <M © © 


d 
to © 
to a 

g o-S ' 
iSs , 
«5'g 1 

53 ® K on 

«.g>si: 

d 3 <-> I 

^ e «« 
« 5 got!' 

O 3 m 


03 

•*« 

03 

1© 

03 

CO 


o 

cu 

•d 

§ 

© 

rH 

H 

do 

C 


fu 

© 

4A S 

ga 

03 

<p 


3 © 

s © 

--« 

»o 

o 

3.2 

g*cu 
•2 •*« 

M 

cu 

»-H 

• 

0 

o 

S J 

3 D-a 

< 

£ 


&H 

W 


;«o tid'd ® 

d &. c Co 

O __ *#N .d O 

-S'd o.'c co 

■g C rt 05 . 00 

5 o ® ft QC 

« 0 -5 « g«.2 

6jDSi^ oo 23 SS 


SoaSSsSns-C 

£'~'g £ C g£? &E 


>- © 
© „~ 
« 05 
<J ^ 3 

SA 0 

5o«* 

3 <= js 
3 «3 
WHEh 


« o: ii 

w ^ 

^ C 

° § ©(3 

gi!° 

§ g s 60 

p*0Q «5 







43 


108 Exhibit B—Page 2 

Hanlon-Waters, Inc., 

Tulsa, Oklahoma. 

STATEMENT OF PRINCIPLES UNDERLYING THE 
SEGREGATION OF TOTAL 1942 INCOME AlpD 
EXPENSE ITEMS BETWEEN RENEGOTIABLE 
AND NON-RENEGOTIABLE BUSINESS 

a. Sales—Renegotiate sales consisted of all sales to the 
United States War Department and the United States 
Maritime Commission. All other sales were considered 
non-renegotiable. Since actual contract operations uncjer 
renegotiate sales began about July 1, 1942, sales jto 
Government agencies were not segregated as the final pay¬ 
ment date. 

b. Cost of Sales—All cost of sales items were a result 
of direct charges resulting from a work order cost account¬ 
ing system installed by Haskins & Sells, accountants for 
the contractor. 

I 

c. General Administrative and Selling Expenses—Such 
expenses for the first six months of 1942 were charged jto 
non-renegotiable sales since no renegotiable sales wejre 
made during this period. For the last six months of 1942 
these charges were distributed between renegotiable and 
non-renegotiable business on the basis of cost of sales. 
Certain items, such as “Field office and warehouse Ex¬ 
penses, Interest paid, and Royalties paid”, were charged 
entirely to non-renegotiable business. 
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Total ♦16,672,864.59_12,627,640.59_ $14,045,224.00 
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114 Joint Exhibit 16-P 

HANLON-WATERS, INC. 

Box 1559 

Tulsa 1, Oklahoma. 

September 7, 1943 

Airmail Special 

Mr. Richard B. Shults 

Member Price Adjustment Section 

Contract Renegotiation Branch 

Southwestern Division 

Office of the Division Engineer 

War Department 

Dallas 2, Texas, 

Dear Sir: 

As requested, we return herewith three completely exe¬ 
cuted copies of revised renegotiation agreement settling 
for the year 1942 and reducing prices for 1943. 

We regret that we were unable to mail theses contracts 
back to you on yesterday but hope that you can have them 
executed and place our invoices after September 1 in line 
for prompt payment. 

I 

Many thanks for your cooperation. 

Very truly yours, 

Hanlon-Waters, Inc. 

Attorney 

JE A :eg 

cc: Mr. Waters 
Mr. Boyle 
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Joint Exhibit 17-Q 


WAS DEPARTMENT 

Office of the Division Engineer 
Southwestern Division 
Dallas 2, Texas 

SWDCF (3002) 10 September 1943 

Hanlon-Waters, Inc. 

National Bank of Tulsa Building, 

Tulsa, Oklahoma. 

Gentlemen: 

We are enclosing three agreements signed by your com¬ 
pany, dated 16 July 1943, which have been revised and 
new agreements have been substituted therefor. Also, we 
are inclosing for your file the plot plan of Plant No. 1 
and 2 of Hanlon-Waters, Inc and the negative taken from 
the original plot plan. 

The revised agreements have been approved by the 
District Engineer, Southwestern Division, and copy of the 
approved agreement will be forwarded to you in due course. 

For the Division Engineer: 

Very truly yours, 

/s/ Richard B. Sh ul.ts 

Contract Renegotiation Branch 

2 Incls. 

Incl 1. Renegotiation Agreement 
(3 signed copies), 

Incl 2. Plot Plan of Plant No. 1 & 2 (in dup) 


51 


116 Joint Exhibit 18-R 

WAR DEPARTMENT 

Office of the Division Engineer 
Southwestern Division 
Dallas 2, Texas 

Registered Mail 11 September 1943. 

Return Receipt Requested 

Subject: Renegotiation Agreement dated 16 July 1943 
Covering Fiscal Year Ending 31 December 
1942 Number W-41-038-eng-PAS-59 

Hanlon-Waters, Incorporated, 

National Bank of Tulsa Bldg., 

Tulsa, Oklahoma. 

Gentlemen: 


There is transmitted herewith a fully executed copy j)f 
the subject Renegotiation Agreement. 

Any payments required under the agreement should j>e 
sent to the Office of the Division Engineer, Southwestern 
Division, Corps of Engineers, Santa Fe Building, Dallas 
2, Texas. 


You are requested to sign and return as a receipt the 
inclosed copy of this letter. 

For the Division Engineer: 

Very truly yours, 

/s/ Richard T. Olson 

Captain, Corps Engineers 
Contract Renegotiation 
Branch 

Inclosure: 

Copy of Agreement 
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117 Joint Exhibit 19-S 

Copy September 20, 1943 

Office of Division Engineer 
Southwestern Division 
Corps of Engineers 
Contract Renegotiation Branch 
War Department 
Dallas 2, Texas 

Gentlemen: 

Referring to Hanlon-Waters renegotiation agreement 
dated July 16, 1943, your Number W-41-038-eng-PAS-59 
covering our fiscal year ending December 31, 1942 and pro¬ 
viding for certain price adjustments for 1943, we enclose 
checks covering remittance provided for in that agree¬ 
ment payment to the order of Treasurer of the United 
'States as follows: 

1. Check #12 for $556,000.00 covering refund of profit 
agreed upon for the fiscal year ending December 31, 1942. 

2. Check #13 for $70,908.53 covering refund applying 
to payments made prior to September 1, 1943 on order 
DL-1004. 

3. Check #14 in the sum of $203,681.24 covering re¬ 
fund applying against payments made prior to Septem¬ 
ber 1, 1943 on order DL-1009. 

4. Check #15 in the sum of $1,583,105.29 covering re¬ 
fund applying against payments made prior to September 
1, 1943 on order M-1558. 

5. Check #16 in the sum of $16,392.60 covering refund 
applying against payments received on or after September 
1, 1943 on invoices dated prior to September 1, 1943 on 
order DL-1009. 

6. Check #17 in the sum of $69,833.10 applying against 
payments made subsequent to September 1, 1943 on order 
M-1558. 
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I 


This completes all of the refunds required by the terms 
of the renegotiation agreement. 

i 

Very truly yours, 

Hanlon-Waters, Inc. 

Attorney 

JEA :eg 

cc E. I. Hanlon 
M. F. Waters 
J. H. Boyle 
R. H. Kerr 


118 Joint Exhibit 20-T 

WAR DEPARTMENT 

Office of the Chief of Engineers 
Washington 

Air Mail j 

CE 161 SPEKE 
(Hanlon-Waters, Inc.) 

5 November 1943 

Subject: Renegotiation with Hanlon-Waters, Incorporafted. 

To: The Division Engineer 
Southwestern Division 
Corps of Engineers, U.S.A. 

1114 Commerce Street 
Dallas (2), Texas 

Attention: Price Adjustment Section 

1. Reference is made to renegotiation agreement No. 
W-41-038-eng-PAS-59 dated 16 July 1943 covering jre- 
negotiaiton with the above named contractor for its fiscal 
year ending 31 December 1942. 

2. There is enclosed herewith copy of a letter dated 20 
October 1943 addressed to this office by the Deputy bi- 
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rector, Renegotiation Division of the War Department 
Price Adjustment Board, calling attention to certain pro¬ 
visions contained in the above agreement which are not 
approved by the Board. In connection with this matter, 
attention is directed to letter from this office dated 28 
August 1943. 

3. A supplemental agreement correcting the above 
agreement in the particulars stated in the referred to 
letter of 20 October 1943 should be prepared in this case 
and executed on behalf of the contractor and the United 
States in accordance with existing instructions covering 
the execution of renegotiation agreements. It is believed 
that the objections raised by the Board would be removed 
by the deletion of Paragraphs V and VI from the agree¬ 
ment and the substitution therefor of new paragraphs V 
and VI being the “anti-discrimination clause’’ (R.M. 
504.11) and the finality provisions set forth in paragraph 
V of R.M. 741. 

By order of the Chief of Engineer: 

/s/ B. B. Bowman 
B. B. Bowman 

Ccuptain, Corps of Engineers 
Asst, Exec. Officer, Price A<L- 
justment Section Office of the 
Chief of Engineers 

1 Inclosure: 

Copy of letter dated 20 October 1943. 
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119 Joint Exhibit 21-U 

WAR DEPARTMENT 

Headquarters, Army Service Forces 
Washington 

20 October 1943 

SPRAS MDH/erp 

2629 

Subject: Renegotiation Hanlon-Waters, Incorporated, 
Tulsa, Oklahoma, for its fiscal year ended |31 
December 1942. 

To: Chief of Engineers. 

Attn: Mr. H. W. Loving, 

Room 5180, New War Building. 

1. The War Department Price Adjustment Board has 
reviewed a copy of the renegotiation agreement and Re¬ 
port in connection with the settlement reached by t|ie 
Service with the above designated contractor. 

2. The agreement covers the contractor’s fiscal year 
ended 31 December 1942, and also provides for a refund 
by the contractor of a sum equal to 22 J / 2 % of the actukl 
net sales of all units which as of 16 July 1943 are included 
in or covered by certain specified contracts. It would ap¬ 
pear that inasmuch as the contractor has not been as¬ 
signed to the Service for renegotiation in connection wijh 
its fiscal year ended 31 December 1943 the Service ex¬ 
ceeded its authority in including 1943 business in the re¬ 
negotiation agreement. In this connection, attention fs 
directed to R.M. 310.2. 

3. Attention of the Service is also directed to the fa^t 
that the renegotiation agreement omits the anti-discrimi¬ 
nation clause referred to in R.M. 504.11 inasmuch as tl[e 
agreement expressly purports to modify the terms <jf 
specified existing contracts with respect to future deliver- 
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ies. The anti-discrimination clause should have been in¬ 
cluded unless such specified contracts contain the required 
elause. 

For the Director, Renegotiation Division: 

/s/ Maurice Hirsch 
Maurice Hirsch, 

Deputy Director 


120 Join! Exhibit 22-V 

WAR department 
Office of the Division Engineer 
Southwestern Division 
Dallas 2, Texas 

Air Mail 
Special Delivery 

SWDCF (3002 ) 9 December 1943. 

Hanlon-Waters, Incorporated, 

Tulsa, Oklahoma. 

Gentlemen.: 

Last August you executed renegotiation agreement cov¬ 
ering the return of $556,000.00 to the United States and a 
reduction of 22.5 per cent on sales of units included in 
various contracts listed in the exhibits of the agreement. 

Your particular attention is invited to Paragraphs V 
and VI of the renegotiation agreement executed. Para¬ 
graph V included in the agreement provided for the sub¬ 
mission of various financial statements in a form satis¬ 
factory to the Under Secretary of War after the close of 
the fiscal year 1943. Paragraph VI modified the finality 
of the findings of the renegotiation agreement in that the 
renegotiation was made subject to reopening by the Under 
Secretary of War if the actual figures included in the 
financial statements provided for in Paragraph V were 
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substantially at variance with the estimates on which tq 
findings of the renegotiation agreement were based. 

The office of the Chief of Engineers has requested thait 
Paragraph V of the renegotiation agreement, as executed, 
be eliminated for the reason that it is not deemed desir¬ 
able to provide for the submission of the financial state¬ 
ments. They have also asked that Paragraph VI be modi ¬ 
fied to show that the findings of the renegotiation agree¬ 
ment are final, with only the one exception, that the Under 
Secretary of War may * 1 reopen the renegotiation in hib 
discretion at any time hereafter upon a showing of fraud 
of malfeasance or a wilful misrepresentation of a material 
fact.” 

To comply with the request of the Office of the Chief of 
Engineers and at the same time preserve the form anA 
substance of the renegotiation agreement presently in ef¬ 
fect, we have prepared a supplemental agreement. Thib 
supplemental agreement provides for the elimination of 
Paragraph V of the original agreement and the substituk 
tion therefor of a formal paragraph dealing with the sub¬ 
ject of anti-discrimination. The supplemental agreement 
also provides for the elimination of the present Parah 
graph VI and the substitution therefor of a new Para r 
graph VI providing that the findings of the agreement ar<^ 
final with the one exception above noted. 

121 It will be very much appreciated if you will exef 
cute and return to this office three copies of the in¬ 
closed supplemental agreement not later than 14 Decemj 
ber 1943. The extra copy is for retention in your files. 

For the Division Engineer: 

Yours very truly, 

/s/ Richabd T. Olson 

Captain, Corps of Engineers, 
Contract Renegotiation 
Branch. 

1 Incl. 

Supplemental Renegotiation Agreement (in quad). 
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122 Joint Exhibit 23-W 

(3002) 

This document contains information affecting the na¬ 
tional defense of the United States within the meaning of 
the Espionage Act, 50 U. S. C.; 31 and 32, as amended. 
Its transmission or the revelation of its contents in any 
manner to an unauthorized person is prohibited by law. 

WAR DEPARTMENT 

Corps of Engineers 

Price Adjustment Section, Southwestern Division 

Supplemental Renegotiation Agreement 
Date: December 7, 1943 

This Agreement made and entered into by and be¬ 
tween Hanlon-Waters, Inc., a corporation organized and 
existing under the laws of the State of Delaware, with its 
principal office in the City of Tulsa, State of Oklahoma, 
through which it is intended by the parties in agreement 
that a certain renegotiation agreement dated July 16, 1943, 
shall be amended, witnesseth that: 

Whereas, as a result of renegotiation pursuant to Sec¬ 
tion 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, as amended (hereinafter re¬ 
ferred to as the Act), a renegotiation agreement was 
made and entered into by the parties hereto, providing 
that the sum of Five Hundred Fifty-six Thousand Dollars 
($556,000.00) of the aggregate prices and fees of the Con¬ 
tractor under contracts and subcontracts of the Contractor, 
was the amount of profits realized, or likely to be realized 
by the Contractor, during its fiscal year ending December 
31, 1942, which pursuant to the provisions of the Act 
should be eliminated and refunded to the United States; 
and providing further that a sum equal to 22^4 per cent 
of the actual net sales of all units, which, as of July 16, 
1943, was included in or covered by contracts listed in said 
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agreement, should be refunded or credited to the 
States; and 

123 Whereas, Paragraph V of the said renegotiation 
agreement provided for a submission of financial 
data, balance sheet, profit and loss statement and analysis of 
surplus for the fiscal year 1943 in from satisfactory to the 
Under Secretary of War, which submission of such data has 
been deemed unnecessary by the Under Secretary of War; 
and 

Whereas, Paragraph VI of the said agreement modi4ed 
the finality of the findings set forth in said renegotiation 
agreement; and whereas, it has been found that the finality 
of said renegotiation agreement should not have been j so 
modified; 

Now, Therefore, it is mutually agreed, by and between 
the parties hereto that said Paragraphs V and VI of said 
renegotiation agreement be deleted and stricken therefrom 
and that the following Paragraphs V and VI be substituted 
in their stead: 

V. The Contractor agrees that each and all of said con¬ 
tracts covered hereby shall be and are hereby modified!to 
include the following article: 

(a) The Contractor, in performing the work required 
by this contract, shall not discriminate against any em¬ 
ployee or applicant for employment because of race, creed, 
color, or national origin. 

(b) The Contractor agrees that the provision of para¬ 
graph (a) above will also be inserted in all of its sub¬ 
contracts. For the purpose of this article, a subcontract 
is defined as any contract entered into by the Contractor 
with any individual, partnership, association, corporation, 
estate, or trust, or other business enterprise or other 
legal entity, for a specific part of the work to be per- 
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formed in connection with the supplies or services fur¬ 
nished under this contract; provided, however, that a con¬ 
tract for the furnishing of standard or commercial articles 
or raw material shall not be considered as a subcontract. 

VI. The finding herein shall be deemed a final and con¬ 
clusive determination of the profits of the Con- 
124 tractor under said contracts and subcontracts for 
said fiscal year which should be eliminated pursuant 
to the Act, subject to the right of the Under Secretary of 
War or his duly authorized representative to reopen the 
renegotiation in his discretion at any time hereafter upon 
a showing of fraud or malfeasance or a wilful misrepre¬ 
sentation of a material fact. Subject to the foregoing, 
performance by the Contractor of this agreement shall 
be in full release and discharge of all liability of the Con¬ 
tractor under the Act to refund or repay to the Govern¬ 
ment any amount of excessive profits realized by said 
Contractor under said contracts and subcontracts during 
said fiscal year. 

This Supplemental Agreement has been duly executed 
by or on behalf of the Contractor pursuant to proper au¬ 
thority and by or on behalf of the Secretary of War and 
the Chairman of the Maritime Commission pursuant to 
authority conferred by subsection (c) (4), Section 403 of 
the Sixth Supplemental National Defense Appropriation 
Act, 1942, as heretofore amended. The authority of the 
Secretary and the Chairman has been duly delegated to 
the person executing this agreement in their behalf by 


61 


delegations of authority and discretion made pursuant] to 
subsection (f) of said Section 403, as amended. 

(Affix Corporate iSeal) 

Attest:. 

J. H. Boyle, Secretary-Treasurer 
Hanlon-Waters, Inc. 

By:.|... 

M. F. Waters, President and 
General Manager 

(Attached hereto is an attested 
copy of an authorizing resolution 
of the Board of Directors.) 


The United States of America. 

. 

R. R. Neyiand, 

Colonel, Corps of Engineers, 
Division Engineer, Southwestern 
Division 

By direction of the Under 
Secretary of War 


Acting in behalf of the Secretary 
of War and the Chairman of |the 
Maritime Commission under dele¬ 
gations of authority and discre¬ 
tion pursuant to subsection (f) of 
said Section 403, as amended. 
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126 Joint Exhibit 24-X 

Copy December 13,1943 

Captain Bichard T. Olson 

Corps of Engineers 

Contract Renegotiation Branch 

War Department 

Office of the Division Engineer 

Southwestern Division 

Dallas 2, Texas 

Dear Sir: 

Confirming our telephone conversation this morning, we 
have examined the supplemental renegotiation agreement 
accompanying your letter of December 9, and of course, are 
entirely agreeable to executing a supplemental agreement 
conforming to your wishes. 

As stated to you on the telephone, in view of the fact 
that the original renegotiation agreement of July 16, 1943 
refers to two fiscal years, it seems that the supplemental 
agreement should refer to fiscal years (plural) rather than 
to fiscal year in the revised paragraph VI. 

As also stated to you on the telephone, you will note 
that in paragraph III ofthe original agreement it is pro¬ 
vided that the settlement made by that agreement shall 
be without prejudice to subsequent renegotiation relating 
to any fiscal year subsequent to the fiscal year ending 
December 31, 1942. It appears that in order to carry 
out the purpose intended by the supplemental agreement 
as stated in your letter of December 9, this provision in 
paragraph III should be amended by changing the year 
1942 to the year 1943 and adding some such language as 
the following: 

“and without prejudice to such subsequent renegotiation 
for the fiscal year 1943 as to the sales of all units which 
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I 


as of July 16, 1943 were not included in or covered by 
the contracts referred to herein. 7 ’ 

We understand that you will give consideration to these 
proposals and let us hear from you and that in the mean¬ 
time we will hold the supplemental contract as written 
pending your advice. 

Very truly yours, 

Hanlon-Waters, Inc. 

Attorney. 

JE A :eg 

bcc E. I. Hanlon 
M. P. Waters 
J. H. Boyle 

— 

i 

I 

127 Joint Exhibit 25-Y j 

WAR DEPARTMENT 

Office of the Division Engineer 
Southwestern Division 
Dallas 2 Texas 

Air Mail 
Special Delivery 

SWDCF (3002) 

20 December 1943 

Mr. James E. Allison, Attorney 
Hanlon-Waters, Inc. 

Box 1559 
Tulsa, Oklahoma 

i 

Dear Sir: j 

Pursuant to Mr. Culler’s telephone conversation with 
you on 18 December 1943, there are inclosed herewith four 
copies of a supplemental renegotiation agreement whiph 
has been redrawn. 
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It will be appreciated if you will execute and return 
three copies of the supplemental agreement to this office 
as promptly as possible. It will also be appreciated if 
you will return the unsigned supplemental agreement 
which was mailed to you on 9 December 1943. 

For the Division Engineer: 


Very truly yours, 


/s/ Richard T. Olson, 

Captain, Corps of Engineers, 
Contract Renegotiation 
Branch 


1 Incl. 

Supplemental Renegotiation Agreement (in quad). 


128 Joint Exhibit 26-Z 

Restricted (3002) 

This document contains information affecting the na¬ 
tional defense of the United States within the meaning of 
the Espionage Act, 50 U. S. C.; 31 and 32, as amended. Its 
transmission or the revelation of its contents in any man¬ 
ner to an unauthorized person is prohibited by law. 

WAR DEPARTMENT 

Corps of Engineers 

Price Adjustment Section, Southwestern Division 

Supplemental Renegotiation Agreement 
Date: December 17, 1943 

This Agreement made and entered into by and be¬ 
tween Hanlon-Waters, Inc., a corporation organized and 
existing under the laws of the State of Delaware, with its 
principal office in the City of Tulsa, State of Oklahoma, 
hereinafter called the Contractor, and the Under Secre¬ 
tary of War, through which it is intended by the parties 
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in agreement that a certain renegotiation agreement dated 
July 16, 1943, shall be amended, witnesseth that: 

i 


Whereas, as a result of renegotiation pursuant to Sec¬ 
tion 403 of the Sixth Supplemental National Defence 
Appropriation Act, 1942, as amended, hereinafter referred 
to as the Act, a renegotiation agreement was made ai^d 
entered into by the parties hereto, providing that the sum 
of Five Hundred Fifty-six Thousand Dollars ($556,000.00) 
of the aggregate prices and fees of the Contractor under 
contracts and subcontracts of the Contractor, was t^e 
amount of profits realized or likely to be realized, by tbe 
Contractor during its fiscal year ending December 31, 194j2, 
which, pursuant to the provisions of the Act should ^)e 
eliminated and refunded to the United States; and prq- 
viding further that a sum equal to 22y 2 percent of the 
actual net sales of all units, which, as of July 16, 1943, 
were included in or covered by contracts listed in Para¬ 
graph III of said agreement, should be refunded 
129 or credited to the United States; and 

Whereas, it has been found that, to give effect to tl)ie 
real intent of the parties to said renegotiation agreement, 
said agreement should be amended with particular rejf- 
erence to Paragraphs V and VI thereof; 

Now, Therefore, it is mutually agreed by and between 
the parties hereto that said Paragraphs V and VI of said 
renegotiation agreement be deleted and stricken there¬ 
from and that the following Paragraphs V and VI be sub¬ 
stituted in their stead: 


V. The Contractor agrees that each and all of said coil- 
tracts covered hereby shall be and are hereby modified to 
include the following article: 


(a) The Contractor, in performing the work required 
by this contract, shall not discriminate against any em¬ 
ployee or applicant for employment because of race, cree^, 
color, or national origin. 


(b) The Contractor agrees that the provision of para¬ 
graph (a) above will also be inserted in all of its subcon¬ 
tracts. For the purpose of this article, a subcontract is 
defined as any contract entered into by the Contractor 
with any individual, partnership, association, corporation, 
estate, or trust, or other business enterprise or other legal 
entity, for a specific part of the work to be performed in 
connection with the supplies or services furnished under 
this contract; provided, however, that a contract for the 
furnishing of standard or commercial articles or raw mate¬ 
rial shall not be considered as a subcontract. 

VI. The finding herein shall be deemed a final and con¬ 
clusive determination of the profits of the Contractor 
under said contracts and subcontracts for said fiscal year 
ending December 31, 1942 which should be eliminated pur¬ 
suant to the Act, subject to the right of the Under Secre¬ 
tary of War or his duly authorized representative to re¬ 
open the renegotiation in his discretion at any time here¬ 
after upon a showing of fraud or malfeasance or a wilful 
misrepresentation of a material fact. Subject to the fore¬ 
going, performance by the Contractor of this agreement 
shall be in full release and discharge of all liability of the 
Contractor under the Act to refund or repay to the Gov¬ 
ernment any amount of excessive profits realized by said 
Contractor under said contracts and subcontracts during 
said fiscal year ending December 31, 1942. 

130 This Supplemental Agreement has been duly 
executed by or on behalf of the Contractor pursu¬ 
ant to proper authority and by or on behalf of the Secre¬ 
tary of War and the Chairman of the Maritime Commis¬ 
sion pursuant to authority conferred by subsection (c) (4), 
Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, as heretofore amended. The au¬ 
thority of the Secretary and the Chairman has been duly 
delegated to the person executing this agreement in their 
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behalf by delegations of authority and discretion made 
pursuant to subsection (f) of said Section 403, as amended. 

(Affix Corporate Seal) 

Attest:. 

J. H. Boyle, Secretary-Treasurer 

Hanlon-Waters, Inc. 

*.I 

M. F. Waters, President and | 
General Manager 

(Attached hereto is an attested 
copy of an authorizing resolution 
of the Board of Directors.) 

The United States of America 


B. B. Neyland 
Colonel, Corps of Engineers, 
Division Engineer, Southweste 
Division 

j 

By direction of the Under 
Secretary of War 

Acting in behalf of the Secretary 
of War and the Chairman of tljie 
Maritime Commission under dele¬ 
gations of authority and discre¬ 
tion pursuant to subsection (f) 
said Section 403, as amended. 
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Join! Exhibit 33-GG 


HANLON-WATERS, INC. 

Box 1559 

Tulsa 1, Oklahoma. 

April 8, 1944. 

Mr. Mark Lemon, 

Contract Renegotiation Section, 

War Department 
Santa Fe Bldg., 

Dallas, Texas. 

Dear Mr. Lemon: 

We take pleasure in enclosing audit report of Haskins 
& Sells in duplicate covering our operations for 1943. 
When you have examined it please advise us what addi¬ 
tional information, it any, you will need and we will fur¬ 
nish it promptly. 

During the year 1944 General Finance Corporation of 
Chicago has become the owner of the stock of Hanlon- 
Waters, Inc. and Hanlon-Waters, Inc. has been liquidated 
into General Finance Corporation. The business will con¬ 
tinue to operate under the same management as hereto¬ 
fore under the name of Hanlon-Waters Division of Gen¬ 
eral Finance Corporation. 

We shall look forward to meeting with you for discus¬ 
sion of renegotiation when you are ready to do so. 

With best regards, I am, 

Very truly yours, 

/s/ James E. Allison 
Attorney , 

Hanlon-Waters Division 
General Finance Corporation 


JEA :eg 
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146 Joint Exhibit 34-HH 

| 

WAR DEPARTMENT 

Office of the Division Engineer 
Southwestern Division 
Dallas, Texas 

11 April 1944. 

SWDCE (5457-S) 
Hanlon-Waters, Inc. 

GWC/mgb 

Mr. James E. Allison, 

Attorney, 

Hanlon-Waters Division, 

General Finance Corporation 
Box 1559, 

Tulsa 1, Oklahoma. 

Dear Sir: 

We acknowledge receipt of two copies of the audit re¬ 
port of Haskins & Sells covering the operations of Hanlon- 
Waters, Inc. for 1943. 

As soon as this office receives complete instructions, 
relative to operations of the 1943 amendments to the Re¬ 
negotiation Act, we will be prepared to conduct 1943 re¬ 
negotiation proceedings with your company. You may ex¬ 
pect to hear from us at that time. 

For the Division Engineer: 

Very truly yours, 

George W. Culler, 

Contract Renegotiation Division 
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147 Joint Exhibit 35-11 

In reply refer to: 

LPI-A No. SWD 5457- S 

WAR DEPARTMENT 

Office of the Division Engineer 
Southwestern Division 
Dallas, Texas 

24 April 1944. 

Hanlon-Waters, Inc. 

Tulsa, Oklahoma. 

Gentlemen: 

Price Adjustment Boards and sections have been estab¬ 
lished for the conduct of statutory proceedings for the 
renegotiation of contracts and subcontracts. Renegotia¬ 
tion with respect to contractors whose fiscal years ended 
on or before June 30, 1943 is controlled by the Renegotia¬ 
tion Act of 1942 as amended by the retroactive provisions 
of the Renegotiation Act of 1943. Renegotiation with re¬ 
spect to fiscal years ended after June 30,1943 is controlled 
by the Renegotiation Act of 1943. Copies of both Acts 
are inclosed herewith. 

The matter of conducting your statutory renegotiation 
proceedings has been assigned to this office. 

Unless the amount of your business during your latest 
complete fiscal year was less than the statutory minimum 
as defined by subsection (c)(6) of the Act applicable to 
your business for that year, you are required by law to 
furnish the information called for by the “Standard Form 
of Contractor’s Report.” On the basis of the information 
thus presented, a determination will be made as to whether 
or not further renegotiation proceedings will be necessary. 

To assist you in determining whether or not your busi¬ 
ness exceeded the statutory minimum as defined in the stat- 
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utes referred to, your attention is invited to the “ Instruc¬ 
tions for Preparation of Standard Form of Contractor’s 
Report” which accompany this communication. 

The inclosed “Standard Form of Contractor’s Report” 
is requested pursuant to the statutory power to obtain in¬ 
formation deemed necessary under the Act. Your filing! of 
this “Standard Form of Contractor’s Report” in satis¬ 
factory form will be deemed a compliance with the statu¬ 
tory provision requiring the filing by contractors and sub¬ 
contractors of a financial statement under the first sen¬ 
tence of subsection (c) (5) (A) of the 1943 Act, if filed with¬ 
in the time prescribed in such act. 

The “Standard Form of Contractor’s Report” is to he 
filed with the undersigned, in duplicate. If your concern 
reports on a fiscal year basis for Federal income tax pur¬ 
poses, the report prepared should cover the same period. 

If all of the information called for by this form has been 
furnished the Price Adjustment Agency to which the con¬ 
tractor has been assigned, refer to the final paragraph of 
instructions. 

A separate letter or statement, in duplicate, con- 
148 taining any comments which you believe pertinent 
with respect to statutory renegotiation as it affects 
you will be appreciated. 

For the Division Engineer: 

Very truly yours, 

H. E. Meter, 

Captain, Corps of Engineers L 
Contract Renegotiation 
Division. 

Inclosures: 

Contractor's Report (in Trip.) 

Instructions, 

Renegotiation Acts of 1942 and 1943. 
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149 Joist Exhibit 36-JJ 

HANLON-WATERS, INC. 

Box 1559 

Tulsa 1, Oklahoma 
May 1, 1944. 

H. R. Meyer, 

Captain, Corps of Engineers, 

Contract Renegotiation Division, 

Office of the Division Engineer, 

War Department, 

Southwestern Division 
Dallas 2, Texas. 

Dear Sir: 

We enclose Standard Form of Contractor’s Report in 
duplicate as requested by your letter of April 24, 1944, 
incorporating by reference the reports filed on April 11, 
1944 with your Contract Renegotiation Division. 

Very truly yours, 

/s/ James E. Allison 
Attorney. 

JEA :eg 

cc Mr. Owen L. Coon, 

Mr. J. H. Boyle. 

150 Refer to Budget Bureau No. 49-R819.4 

Approval Expires 12-31-44 

LPI A No. SWD 5457-S 

STANDARD FORM OF CONTRACTOR’S REPORT 

(To be filed in duplicate) 

Duplicate Original 

From: Hanlon-Waters, Inc. 

Tulsa, Oklahoma. 
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To: The War Contracts Price Adjustment Board or 
Joint Price Adjustment Board: 

Section A 


the 


I. Attached hereto are two copies of our Financial State¬ 
ments, consisting of Balance Sheet, Income land 
Profit and Loss Statement and 'Surplus Statenjient 
for the calendar year 1943, or for our latest com¬ 
plete fiscal year (See Instruction No. 1) 

II. We estimate that our total business, exclusive of that 
under cost-plus-fixed-fee (CPFF) contracts, (lur¬ 
ing our latest complete fiscal year (ended , 
194 ) consisted of the following (See Instruction 
No. 2): 

All of the information required by this report was filed 
with the Contract Renegotiation Division, Office of the Di¬ 
vision Engineer, War Department, Southwestern Division, 
Dallas 2, Texas, on April 11, 1944, which report is incor¬ 
porated herein by reference. 

151 Hanlon-Watebs, Inc. 

(Exact name of contractor—not abbreviated) 

Delaware 

(State of incorporation) 

By M. F. Waters 

(Authorized corporate officer, partner, or proprietor) 

President . 

(Title) 

Date May 1,1944. 

I, the undersigned, President of Hanlon-Waters, Inc. cer- 

(Title of signer and name of contractor) 

tify that the representations and supporting data hereby 
submitted are true and correct and in accordance with j in¬ 
structions furnished with this form to the best of my knowl¬ 
edge and belief, subject to such qualifications as are Spe¬ 
cifically set forth. 

M. A. Waters 

(Signature) 
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152 Joint Exhibit 37-KK 

WAR DEPARTMENT 

Office of the Division Engineer 
Southwestern Division 
Dallas, Texas 

Air Mail 

Registered Mail—Return Receipt Requested 

SWDCG 5 June 1944. 

Hanlon-Waters Division 
General Finance Corporation 
Tulsa, Oklahoma 

Gentlemen: 

The War Contracts Price Adjustment Board has deter¬ 
mined that renegotiation proceedings under the Renego- 
tion Act (Title VII of the 1943 Act) for your fiscal year 
ended December 31, 1943, shall be conducted initially by 
this office. 

A conference with you with respect to this matter is 
hereby set for 26 June 1944 at the Office of the Division 
Engineer, 1114 Commerce Street, Dallas, Texas. If that 
time is not convenient, kindly advise us promptly in order 
that a continuance may be arranged. 

This notice, sent by registered mail, constitutes com¬ 
mencement of the renegotiation proceedings in conformity 
with subsection (c) (1) of the Renegotiation Act. 

This letter shall also constitute notice, if the same be 
necessary that, without admitting any of the terms or pro¬ 
visions of a renegotiation agreement dated July 16, 1943, 
and signed by Hanlon-Waters, Inc. included in any way 
a renegotiation of all or any part of the renegotiable 
business of said Hanlon-Waters, Inc. for fiscal year ended 
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December 31, 1943, all matters in any wise relating to a 
consideration of business of said Hanlon-Waters, Inc. for 
the fiscal year ended December 31, 1943, pursuant to the 
Renegotiation Act shall be and are hereby reopened. 

For the Division Engineer: 

Very truly yours, 

i 

Herbert M. Tatum, 

Captain, Corps of Engineers 
Contract Renegotiation 
Division. 

153 Joint Exhibit 38-LL 

HAIOjON-WATERS 

July 21, 1944 

Lt. Col. E. Gr. Thomas, 

Corps of Engineers, 

Director, Contract Renegotiation Division, 

War Department, 

Office of Division Engineer, 

Southwestern Division, 

Dallas, Texas. 

i 

Dear Sir: 

Under the arrangement made at the conclusion of our 
renegotiation conferences in our office on June 27 ^nd 
June 28, we were to report to you within thirty days jre- 
garding the matter. We have studied this problem and 
conferred among ourselves regarding it considerably sipce 
that time, and have come to the conclusion that we h&ve 
not fully presented to you the picture of our operations 
for the year 1943. As you can readily appreciate, the 
matter is one of vital importance to us and we would l^ke 
to have the opportunity of presenting in writing a com¬ 
plete detailed statement of our operations for the y^ar 
with the hope that such statement will enable the Renego- 
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tiation Board to better understand the scope and char¬ 
acter of our work during the year. 

The gathering of the necessary data and compilation of 
this statement will necessarily take some additional time, 
and we trust it will be agreeable with you to postpone 
further consideration of the matter until we can supply 
it. 

We are proceeding immediately to secure the necessary 
information for this report. 

We sincerely appreciate the courtesies shown us by your 
Board and assure you we will work as rapidly as possible 
toward a conclusion of the matter. 

Very truly yours, 

Hanlon-Waters Division 
General Finance Corporation 
/s/ James E. Alljson 
Attorney . 

JE A :eg 


154 Joint Exhibit 39-MM 

WAR DEPARTMENT 

Office of the Division Engineers 
Southwestern Division 
Dallas, Texas 

SWDCF (5457-S) 26 July 1944. 

Hanlon-Waters 
Box 1559 

Tulsa 1, Oklahoma 

Attention: Mr. James E. Allison. 

Gentlemen: 

This office wishes to acknowledge receipt of income tax 
returns for your company for the year 1943. We have not 
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received at this time, however, the amount of sales to [the 
Defense Plant Corporation that are included in automatic 
specialties. Please forward this information to us as s^on 
as possible. 

This office has received your letter of 21 July 1944. You 
stated that you have come to the conclusion that you have 
not fully presented all of the detail in connection with your 
company’s operations for the year 1943. Request pus 
made for additional time to prepare in writing a complete 
detailed statement of your operations for the year 1943. 
Your company has had the reputation of being coopera¬ 
tive with the Price Adjustment Division, iSouthwestem 
Division, and if in your judgment it is desirable and neces¬ 
sary that this report be completed and reviewed by ^his 
office, we will give you the additional time necessary I for 
its completion. 

It is understood from your telephone conversation \jdth 
this office on 25 July 1944 that it will take approximately 
thirty days for the completion of this report, the prepara¬ 
tion of which was begun on or about 22 July 1944. Your re¬ 
quest for this additional time is therefore granted. As soon 
as this report is completed we will meet with your repre¬ 
sentatives for the purpose of concluding your renegotia¬ 
tion for the fiscal year ended 31 December 1943. 

For the Division Engineer: 

Very truly yours, 

E. Gr. Thomas, 

Lt. Col. Corps of Engineers\ 
Director, Price Adjustment 
Division . 


i 

j 

i 
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155 Joint Exhibit 40-00 

COPY 

WAR CONTRACTS PRICE ADJUSTMENT BOARD 
WAR DEPARTMENT, CORPS OF ENGINEERS 

Price Adjustment Section, Southwestern Division 

Agreement Extending Time for Completion of 

Renegotiation 

This Agreement entered into as of the 19 day of Decem¬ 
ber 1944, by and between the United States of America and 
General Finance Corporation, a corporation organized and 
existing under the laws of the State of Michigan, with prin¬ 
cipal office in the City of Chicago, State of Illinois (herein¬ 
after referred to as “the Contractor”), witnesseth that: 

(1) Renegotiation pursuant to the Renegotiation Act be¬ 
tween the War Contracts Price Adjustment Board or its 
duly authorized representative and the Contractor with re¬ 
spect to amounts received or accrued by the Hanlon Waters, 
Inc. division of the said General Finance Corporation for 
the fiscal year ended the 31st day of December 1943, was 
commenced the 5th day of June 1944. 

(2) In accordance with the provisions of clause (B) of 
the second sentence of subsection (c)(3) of the Renegotia¬ 
tion Act, the time within which a determination of the 
amount of excessive profits, if any, derived by the Contrac¬ 
tor from contracts with the Departments and subcontracts 
for the Contractor’s fiscal year ended the 31st day of De¬ 
cember 1943, may be made by agreement or order is hereby 
extended to and including the 31st day of December 1945. 

General Finance Corporation 
By: /s/ Owen L. Coon 

Owen L. Coon, Chairman 
of the Board of Directors 



United States op America 
By: /s/ E. H. Marks 
E. H. Marks, 

Brigadier General, U.S. Army 
Division Engineer, Southwestern Division 

Acting on behalf of the War Contracts! 
Price Adjustment Board created by the 
Renegotiation Act, under due delegations 
of authority made pursuant to subsection 
(d)(4) of the Renegotiation Act. 

/s/ Maurice Hibsch 

Maurice Hirsch, Colonel, G.S.C. 
Chairman, War Department 
Price Adjustment Board 

Two Witnesses: 

/s/ F. J. Littleton 
•Dallas, Texas 

*/s/ A. F. Johnson, Capt. CAC 
Dallas, Texas 

A True Copy 
/s/ Frank Marcellino 
Frank Marcellino 
1st Lt., JAGD 

• Type name and address 
(town & state only) of 
witnesses. 

Approved: 2/5/45 

156 I, Edward K. MacDonald, do hereby certify thai I 
am the Secretary of General Finance Corporation^ a 
corporation organized and existing under the laws of t)he 
State of Michigan, having its principal office in the City of 
Chicago, State of Illinois. I do further certify that Ijhe 
following is a true and exact copy of a resolution adopted 
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at a meeting of the Board of Directors of said corporation, 
duly held on the 16 day of December, 1944: 

“Resolved that Owen L. Coon, the Chairman of Board of 
Directors of this corporation be and he is hereby authorized 
to execute and deliver on behalf of this corporation a re¬ 
negotiation agreement concluding the renegotiation pro¬ 
ceedings with respect to the corporation’s renegotiable busi¬ 
ness for the fiscal year ended December 31, 1943 and any 
agreement in accordance with the provisions of the Renego¬ 
tiation Act and Renegotiation Regulations extending the 
time for completion of renegotiation for said fiscal year 
and to execute and deliver any and all papers and agree¬ 
ments that may be necessary or appropriate to extend the 
time for completion and bring to a conclusion the renego¬ 
tiation proceedings, and 

“Resolved that any such aforesaid renegotiation agree¬ 
ments or extension agreements whether so entered into or 
executed and delivered prior to or subsequent to this reso¬ 
lution be and the same are hereby ratified or approved as 
the case may be.” 

In Witness Whereof, I have hereunto set my hand and 
the seal of this corporation this 22 day of January, 1945. 

(Corporate Seal) (S) E. K. MacDonald 

157 Joint Exhibit 41-PP 

Hanlon-Waters December 20, 1944 

P. 0. Box 1559 
Tulsa 1 Oklahoma 

EXHIBIT 1 

Memorandum of Meeting on Hanlon-Waters 
Renegotiation for 1943 

Held at Dallas, December 19,1944. 

At Mr. Coon’s request I met him in Dallas and attended 
the meeting with him. Col. Thomas presided in the meeting 


81 


and there were present about fifteen persons including a 
Lieutenant from Procurement at Columbus, Ohio. 

The first matter considered in the meeting was the re¬ 
negotiation agreement for 1942 dated July 16, 1943 as 
finally signed. Col. Thomas and the other members of the 
Board seem to be under the impression that there wag to 
be some conflict in statements as to the transactions pre¬ 
ceding the execution of this instrument. Mr. Mark Len|ion 
was present at the request of Col. Thomas and stated tjhat 
at the time of the renegotiation for 1942 which occurred in 
July 1943, the matter of repricing the 1943 contracts ijvas 
discussed; that at that time we did not have available the 
Haskins & Sells audit report for the first five months of 
1943 but had some pencil figures on which estimated profits 
were based; that it was finally agreed the prices on 1$43 
business would be reduced by 22^% of the sales price dnd 
that this would be subject to further renegotiation when 
the time came. He also stated that he had advised ud at 
the time of this meeting in July 1943 that our percentage 
of profit for the year 1943 which would be allowed on re¬ 
negotiation would be 6 or 8%. I then made a statement in 
which I agreed with everything Mr. Lemon had said Cnd 
stated further that from our viewpoint his conversation 
about what would be allowed for 1943 was purely conversa¬ 
tion since we knew and he knew he had no authority to jfcell 
us what percentage would be allowed for 1943 and we l^ad 
no authority to discuss or agree upon a renegotiation figure 
for 1943. I further stated that he and we had no discussion 
as to the form the contract would take which would incor¬ 
porate the renegotiation settlement for 1942 and the repric¬ 
ing for 1943 because neither of us knew but all of us [as¬ 
sumed it would follow whatever form the Government de¬ 
cided upon; that early in August 1943 a form of contract 
was submitted to us which finally settled the 1942 business 
and which left open for renegotiation the contracts per¬ 
formed in 1943; that we assumed that this was the form 
desired and executed it and sent it to Dallas; that later in 



the month we had a letter from Mr. Richard B. Shults, in 
which he stated the Washington office had directed 
158 that certain changes be made in the contract which 
we would note from reading it and requested us to 
execute a new agreement; that when I read the new agree¬ 
ment I stated to our management that it probably meant 
that the Government would be limited to 15.27% on rene¬ 
gotiation of the contracts included therein for 1943, but that 
regardless of whether it did mean this or not the contract 
as a whole was at least as favorable to us as the one we 
had signed in August, and I, therefore, recommended its 
execution; that we thereupon executed it and on the basis 
of that contract refunded approximately $2,500,000 to the 
Government; that we heard nothing further about the mat¬ 
ter until early in December when we had a letter from Capt. 
Olsen enclosing a supplemental agreement which clearly 
was intended from his letter and the terms of the agree¬ 
ment itself to eliminate entirely from renegotiation all of 
the contracts being performed in 1943 which were included 
in the repricing agreement; that in my judgment the con¬ 
tract required some amendments in order to be clear and I, 
therefore, wrote him to that effect; that thereupon Mr. Geo. 
B. Culler called me on the telephone from Dallas and ad¬ 
vised me for the first time that they did not intend to limit 
renegotiation in any way on the contracts covered by the 
repricing agreement; that I told Mr. Culler to send his new 
form of contract along and we would take a look at it. I 
explained in my statement to the Renegotiation Board that 
we had difficulty in getting our Board of Directors together 
due to the absence of Mr. Buchanan and the frequent ab¬ 
sence of other members of the Board, and that by the time 
we had a Board meeting it was the meeting at which we 
considered the sale of the stock of Hanlon-Waters, Inc. to 
General Finance Corporation; that having consummated 
this sale we turned the entire matter over to General 
Finance Corporation and under their direction I then wrote 
to the Renegotiation Board, telling them that we would not 


sign the supplemental agreement proposed in December but 
would let it wait until the results of 1943 renegotiation w4re 
ascertained. I emphasized the fact that the contract sub¬ 
mitted to us early in August carried out what I thought! to 
be the terms of our orginal understanding with Mr. Lenion 
and that I considered the letter from Mr. Shults which [we 
received late in August, asking us to execute the agreement 
which was finally signed as making a new proposal to us 
to change the terms of our original agreement and 
159 that after due consideration we accepted the pro¬ 
posal, assuming that the Government for some rea¬ 
son of its own desired to thus limit renegotiation on th<^se 
contracts for the year 1943. My statement seemed to 
satisfy everyone and eliminated any conflict in the under¬ 
standings which we may have had with Mr. Lemon. 

Mr. Coon stated that when he began looking into the 
affairs of Hanlon-Waters, Inc. with the purpose of buying 
the stock he asked me about renegotiation for 1942 and 1^43 
and I gave him the entire file and he read it and discussed 
it several times with his Chicago counsel and his accountant 
and came to the conclusion that renegotiation on the con¬ 
tracts covered by the agreement on July 16, 1943 vsfas 
limited to reducing our profit to 15.27% of the adjusted 
sales price. 


At the conclusion of the meeting which lasted from jlO 
a.m. until 3 p.m. without recess further procedure was left 
somewhat in doubt but the general idea seemed to be tljat 
Col. Thomas contemplates sending the matter on to Wash¬ 
ington with the statement that the Dallas Board was unable 
to agree with us on a proper percentage of profit for 1943, 
thus leaving the matter to Mr. Coon and the War Price 
and Adjustment Board for final settlement. 


J. E. A. 


JEA.eg 

cc: Mr. Boyle 
Mr. Waters 


84 


162 Join! Exhibit 44-SS 

October 2, 1945 

War Department Price Adjustment Board 
The Pentagon, 

Washington 25, D. C. 

Reference: Hanlon-Waters, Inc. 

Fiscal Year Ended December 31,1943. 

Gentlemen: 

By letter dated 4 September 1943 the Government sub¬ 
mitted for approval and execution by Hanlon-Waters, Inc., 
renegotiation agreement W-41-038-eng-PAS-59 dated as of 
16 July 1943 and by letter dated 7 September 1943 such 
agreement was returned to the Government duly executed 
by the Contractor. By letter dated 11 September 1943, a 
duplicate original of said renegotiation agreement signed 
by the Government was returned to the contractor. 

On or about 31 March 1944 General Finance Corporation 
succeeded to all of the assets and liabilities of Hanlon- 
Waters, Inc., which was therefor liquidated and General 
Finance Corporation assumed the obligations of Hanlon- 
Waters, Inc. under said renegotiation agreement and the 
Renegotiation Act. Said renegotiation agreement required 
the contractor to refund and/or credit to the United States 
certain sums representing receipts or accruals for the cal¬ 
endar year 1943 under the following described contracts: 

Contract No. W-1465-eng-268 Dated November 24,1942 

(Purchase Order No. M-1558) 

Contract No. W-781-eng-1185 Dated February 17,1943 

(Purchase Order No. DL-1004-OT-112) 

Contract No. W-781-eng-1189 Dated February 22, 1943 

(Purchase Order No. DL-1009) 

General Finance Corporation represents that pursuant to 
said renegotiation agreement it is obligated to reduce profits 
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arising under said title contracts to a profit margin of 
15.27% for the fiscal year ending 31 December 1943. In 
accordance with what it believes to be its obligation as 
aforesaid, General Finance Corporation computes thdt it 
is obligated to refund a gross payment of $778,709.19,1 less 
the tax credits, if any, to which it may be entitled under 
Section 3806 of the Internal Revenue Code. The under¬ 
signed represents that such gross payment was included in 
the Federal income and excess profits tax returns filed by 
Hanlon-Waters, Inc. for its fiscal year ended 31 December 
1943. Upon the basis of the foregoing, General Finance 
Corporation estimates that it is entitled to a credit of 
$635,667.13 under Section 3806 of the Internal Revenue 
Code. Therefore, we enclose herewith our check payjable 
to the Treasurer of the United States in the suiji of 
163 $143,042.06 representing such gross payment, less 

said estimated tax credit. 

It is understood that the gross payment referred to atyove 
shall constitute a payment in elimination of ‘‘excessive 
profits’’ of Hanlon-Waters, Inc., as such term is defined in 
Section 3806 of the Internal Revenue Code. It is further 
agreed that General Finance Corporation will promptly 
apply for a computation by the Bureau of Internal Rev¬ 
enue, based upon the assessments made to the date of s^ich 
computation, of the amount by which the taxes of Hanlon- 
Waters, Inc. payable under Chapters 1, 2A, 2B, 2D and 2E 
of the Internal Revenue Code will be decreased pursuant to 
Section 3806 of the Internal Revenue Code by reason of |the 
elimination from income of said gross payment. The un¬ 
dersigned upon receiving such computation will furnish to 
the Government a copy thereof and will pay to the Govern¬ 
ment the amount by which the computation of General Fi¬ 
nance Corporation exceeds the computation by the Bureau 
of Internal Revenue. 

I 

The undersigned represents that this payment is not m^de 
in satisfaction or discharge in whole or in part of ^ny 
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legally binding obligation heretofore existing, except under 
said renegotiation agreement and the renegotiation act. 

It is also understood that no part of this payment shall 
be refunded to the undersigned. It is further understood 
that this payment may be accepted by the Government with¬ 
out prejudice to subsequent renegotiation under the Rene¬ 
gotiation Act or said renegotiation agreement and without 
prejudicing or waiving any claim which the Government 
has, or may have, to require the refunding of additional 
amounts as excessive profits realized by Hanlon-Waters, 
Inc. and/or General Finance Corporation during 1943, in¬ 
cluding the refunding of additional profits realized during 
1943 under said three contracts referred to in the said re¬ 
negotiation agreement. 

It is also understood that neither the contents of this 
letter nor the making of the payment referred to herein 
and its acceptance by the Government shall be deemed to 
waive the undersigned’s claim that after this payment is 
made its obligation to refund profits realized during the 
fiscal year ending 31 December 1943 under said three con¬ 
tracts referred to in said renegotiation agreement is 
satisfied. 

Yours very truly, 

General Finance Corporation, 
By Byron S. Coon 
President 


Date: Oct. 11, 1945 

Accepted: 

By Maurice Hirsch 

Chairman, War Department 
Price Adjustment Board 

Acting on behalf of the War Contracts 
Price Adjustment Board. 
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164 Joint Exhibit 45-TT 

October 2,1945 

War Department Price Adjustment Board, 

The Pentagon 
Washington 25, D. C. 

Reference: Hanlon-Waters, Inc. Renegotiation j 

for Fiscal Year ended 31 December jL943. 

Gentlemen: 

On or about 31 March 1944 General Finance Corporation 
succeeded to all of the assets and liabilities of Haiflon- 
Waters, Inc., which was thereupon liquidated. Of; the 
profits received or accrued by Hanlon-Waters, Inc., ih its 
fiscal year ended 31 December 1943 (hereinafter referred to 
as “such fiscal year”) derived from contracts and/or jsub- 
contracts subject to the provisions of the Renegotiation 
Act, we intend to pay to you as a prepayment of itsj ex¬ 
cessive profits, the sum of $398,016.50 (hereinafter referred 
to as the “gross prepayment”). 

This prepayment is to be made on the understanding 
(1) that the gross prepayment shall be deemed to be a pay¬ 
ment in elimination of “excessive profits” within the mean¬ 
ing of such term as defined in Section 3806 of the Internal 
Revenue Code; (2) that the gross prepayment has beenj in¬ 
cluded in the Federal Income and excess profits tax returns 
filed by Hanlon-Waters, Inc., for such fiscal year; (3) ihat 
the undersigned will promptly apply for a computation by 
the Bureau of Internal Revenue, based upon the assess¬ 
ments made to the date of such computation, of the amojunt 
by which the taxes of Hanlon-Waters, Inc. for such fiscal 
year payable under Chapters 1, 2A, 2B, 2D, and 2E of jthe 
Internal Revenue Code will be decreased by reason of |the 
elimination from income of the gross prepayment pursuant 
to Section 3806 of the Internal Revenue Code; and (4) t^at 
the undersigned will, upon receiving such computation, pay 
to the Government the gross prepayment, less the amount 


of the tax credit, if any, so computed by the Bureau of In¬ 
ternal Revenue. The undersigned represents that this pre¬ 
payment is not made in satisfaction or discharge, in whole 
or in part, of any legally binding obligation heretofore 
existing, with respect to the contracts and subcontracts to 
which this prepayment is applied as herein stated. 

It is agreed that neither acceptance of this letter nor ac¬ 
ceptance of the prepayment to be made hereunder consti¬ 
tutes a commencement of renegotiation pursuant to the Re¬ 
negotiation Act and that, except as provided herein, rene¬ 
gotiation may be conducted in all respects as though 
this prepayment had not been made. It is further agreed 
that if renegotiation pursuant to the Renegotiation Act 
shall hereafter be concluded with respect to such fiscal year 
of Hanlon-Waters, Inc., (1) the amount of the gross pre¬ 
payment will, for the purpose of such renegotiation, be in¬ 
cluded in renegotiable receipts or accruals, (2) upon such 
basis, excessive profits, if any, will be determined un- 
165 der the Renegotiation Act and the regulations prom¬ 
ulgated thereuunder, and (3) upon such determina¬ 
tion of excessive profits, the amount of gross prepayment 
will be applied in elimination of the excess profits so de¬ 
termined, and, to the extent so applied, the gross prepay¬ 
ment will be deemed to be 4 ‘excessive profits determined” 
within the meaning of the Renegotiation Act. It is intended 
that, if the amount of excessive profits so determined is 
less than the amount of the gross prepayment, or if for any 
reason renegotiation pursuant to the Renegotiation Act 
shall not be concluded with respect to such fiscal year, then 
the excess of this gross prepayment, or the full amount 
thereof, as the case may be, shall constitute a payment in 
elimination of “excessive profits” as such term is defined 
in Section 3806 of the Internal Revenue Code, even though 
not constituting an elimination of “excessive profits deter¬ 
mined” within the meaning of the Renegotiation Act. 



.* 
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It is further agreed that no part of this prepayment shall 
be refunded to the undersigned, provided, however, that if 
this gross prepayment, or a portion thereof, shall he deemed 
to be “excessive profits determined” within the meaning 
of the Renegotiation Act, nothing herein contained shall 
prejudice any right which the undersigned may have to re¬ 
ceive any refund or rebate provided for in the Renegotia¬ 
tion Act with respect to the excessive profits so determined. 
The undersigned further agrees that if this gross prepay¬ 
ment, or a portion thereof, shall be deemed to be “ excessive 
profits determined” within the meaning of the Renegotia¬ 
tion Act, the undersigned shall not be entitled to any tax 
credit with respect to the gross prepayment, or portion 
thereof, as the case may be, other than the tax credit com¬ 
puted as provided in the second paragraph of this agree¬ 
ment, and that the undersigned will so inform the Bureau 
of Internal Revenue at the time it applies for a computation 
of tax credit with respect to the “excessive profits deter¬ 
mined” pursuant to the Renegotiation Act. 

The gross prepayment herein described shall be applied 
in reduction of receipts and accruals of Hanlon-Waters,|Inc. 
during such fiscal year under contracts and subcontracts 
other than the following: 

Contract No. W-1465-eng-268 Dated November 24,1942 

(Purchase Order No. M-1558) 

Contract No. W-781-eng-1185 Dated February 17, }.943 

(Purchase Order No. DL-1004-OT-112) 

Contract No. W-781-eng-1189 Dated February 22,1943 

(Purchase Order No. DL-1009) 
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166 If this prepayment is acceptable on the foregoing 
terms, please so indicate by indorsement of one of 
the three (3) copies inclosed and return such copy to us. 

Yours very truly, 

General Finance Corporation 
By Byron S. Coon 
President 

Dated Oct. 11,1945 

Accepted: 

Maurice Hirsch 

Maurice Hirsch, Colonel, G.S.C. 

Chairman, War Department 
Adjustment Board 

Acting on behalf of the War 
Contracts Price Adjustment Board. 


171 Received May 29, 1953 

20 T. C. No. 72 

THE TAX COURT OF THE UNITE© STATES 

Hanlon-Waters, Inc., Petitioner, 


v. 

United States, Respondent . 

Docket No. 534-R Promulgated May 29, 1953. 

1. Petitioner and the respondent, when renegotiation 
of petitioner’s renegotiable contracts for the year 1942 
was under consideration, entered into an agreement which 
determined the amount of petitioner’s excessive profits 
from those contracts for that year, and the amount of 
price reductions by petitioner on three contracts upon 
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which deliveries were to be made subsequent to 1^42. 
Paragraph III of the agreement provided that the pro¬ 
visions as to price reductions should be without prejudice 
to subsequent renegotiation pursuant to the Renegotia¬ 
tion Act, relating to any year subsequent to 1942. Para¬ 
graph VT gave the Under Secretary of War or his duly 
authorized representative the right to “reopen the re¬ 
negotiation” under certain specified circumstances. H$ld: 
Income from the three contracts realized by petitioned in 
1943 was properly included in its renegotiate business 
for 1943 in accordance with paragraph III, and no Ire- 
opening under paragraph VT was required. 

2. An agreement to extend the one-year statutory period 
within which an order determining excessive profits of 
petitioner for 1943 could be issued, executed by a corpora¬ 
tion which, as sole stockholder of petitioner, had acquired 
all of its assets, assumed its liabilities, and continued ^he 
operation of its business, held, effective to extend ^he 
statutory period so that an order issued prior to the 
termination of the period as extended, determinihg 
excessive profits of petitioner for the year 1943, was timely. 

172 Alexander H. Heron, Esq., for the petitioner. 

I 

Frederick N. Curley, Esq., for the respondent. I 


Petitioner seeks review of a determination of excessive 
profits to be eliminated for the year ended December ^1, 
1943, in the amount of $1,202,539.70. The United States 
has been substituted as party respondent in place of t^ie 
War Contracts Price Adjustment Board. 

I 

Petitioner has abandoned its contention, among others, 
that profits in question were not excessive, and now con¬ 
tends only (1) that, by reason of an agreement dat^d 
July 16,1943, the 1943 renegotiation proceedings could nj>t 
extend to income received in that year from three w^r 
contracts; and (2) that a timely agreement dat0d 
December 19, 1944, extending the statutory period within 

I 
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which a determination of excessive profits might be made 
with respect to 1943, was not a valid agreement within 
Section 403(c)(3)(B) of the Renegotiation Act. 

Findings of Fact 

The stipulation of facts is adopted and is incorporated 
herein in its entirety by reference. 

Petitioner, Hanlon-Waters, Inc., was a Delaware cor¬ 
poration having its principal office in Tulsa, Oklahoma. 
During the period involved in this proceeding, it was 
engaged principally in the manufacture and assembly of 
portable pipelines for the transportation of liquid fuel. 

The Office of the Chief of Engineers (hereinafter referred 
to as “OCE*’) on January 16, 1943, assigned to the South¬ 
western Division, Corps of Engineers, Price Adjustment 
Board (hereinafter referred to as “SWEPAB”) 
173 the renegotiation of petitioner’s war contracts for 
its “fiscal year ended December 31, 1942,” so that 
excessive profits of petitioner, if any, could be eliminated. 
Petitioner, by letter dated January 20, 1943, was advised 
of this assignment. 

Renegotiation conferences between representatives of 
petitioner and representatives of SWEPAB were held at 
Tulsa, Oklahoma, on May 5 and 6, 1943, pursuant to prior 
notice, with respect to petitioner’s 1942 renegotiate 
profits. The amount of excessive profits which petitioner 
realized during 1942 was agreed upon and it executed a 
renegotiation agreement dated May 6, 1943, pursuant to 
which it agreed to pay or credit to the United States 
$556,000. This agreement was not executed by or on 
behalf of the United States. 

On June 25,1943, SWEPAB addressed further questions 
to petitioner with respect to details of its operations and 
also requested petitioner’s costs for its first quarter of 
1943. The information relating to the first quarter of 


93 


petitioner’s 1943 operations was desired “so that the 
amount of ‘forward pricing’ of your 1943 renegotiate 
contracts may be determined.” Petitioner replied^ by 
letter dated June 29,1943, that it would endeavor to collect 
the information desired but that there would possibly be 
a delay in assembling it. Petitioner expressed the hope 
that it would be able to discuss the “matter of forward 
pricing by July 15”, and advised SWEPAB that it jwas 
holding $2,000,000 in an account for the purpose of pay¬ 
ment of renegotiation settlements and taxes. 

174 A second conference between petitioner and 
SWEPAB was held in Dallas, Texas, on July 16, 
1943. On July 20, 1943, petitioner wrote two letters to 
the respondent’s representatives at Dallas. In one it ad¬ 
vised them that it should expect an allowance of profit of 
not less than 15 per cent on original billings for 1943. j In 
the other it sent them data with respect to three contrjacts 
which had been discussed at the July 16th meeting and 
which were in the course of performance in 1943. Proposed 
methods of effecting a reduction of charges under these 
contracts were outlined. 

On August 3, 1943, SWEPAB forwarded to petitioner 
a revised renegotiation agreement which was drafted ^s a 
result of conferences between the parties on May 6, 1^43, 
and July 16, 1943, which determined the amount of exces¬ 
sive profits realized by petitioner during 1942 and provided 
for a reduction of prices under three specifically najned 
contracts, which were then in the course of performance. 
The revised agreement was executed by petitioner but tarns 
not executed by or on behalf of the United States, i On 
August 3, 1943, SWEPAB advised petitioner that it wpuld 
be forwarded to OCE for approval. 

On August 10, 1943, petitioner submitted to SWEP AB 
a copy of an audit report of Haskins & Sells, certified 
public accountants, for the five-month period ended May 31, 
1943. The audit included, among other things, the sum- 
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mary of income by classifications of sales and surplus from 
operations for this period. It included cost of sales, in¬ 
direct labor and overhead, field office and warehouse and 
general and administrative expenses. It disclosed that, 
as of May 31, 1943, petitioner had total gross sales of 
$5,826,681.11 of renegotiate business upon which a 
175 gross profit of $2,176,466.03 had been realized, 
resulting in a ratio of profit to gross sales of 37.35 
per cent. It also disclosed that the petitioner’s non- 
renegotiable business during the same period amounted 
to between 3 per cent and 4 per cent of petitioner’s total 
business. On this business the ratio of profit to gross 
sales was 27.62 per cent. 

On August 28,1943, OCE returned, unsigned, the revised 
agreement, and suggested to SWEPAB, among other 
things, that it be rewritten to conform to the standard 
form set forth in the chapter entitled “Price Reductions 
for Future Deliveries” of the War Department Manual for 
Renegotiation. 

SWEPAB by telephone called the attention of OCE to 
the fact that the total sales of the petitioner (non- 
renegotiable as well as renegotiable) for the year covered 
by the renegotiation (1942) were somewhat less than 
$3,000,000, but that the business subject to renegotiation 
in the year 1943 would be in excess of $30,000,000 and that 
the price reductions affected by the subject agreement 
would themselves amount to more than $5,000,000, and 
asked for an expression from OCE as to the authority of 
the Division Engineer to execute the agreement with peti¬ 
tioner. The question was pertinent because the re¬ 
delegation of authority from the Under Secretary of War 
to the Division Engineer was limited to situations where 
the contractor’s sales for the period under renegotiation 
did not exceed $5,000,000. Under date of September 2, 
1943, OCE wrote SWEPAB as follows: 
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3. The authority vested in the Divison Engineer by the 
delegation of 21 August 1943, covering renegotiations on 
the overall basis, extends to “contractors and sub¬ 
contractors whose total sales are not in excess of $5,000j000 
for the period under renegotiation”. The period under 
renegotiation is the contractor’s fiscal year covered 
176 by the assignment. Accordingly, you are advised 
that the Division Engineer is authorized to execute 


renegotiation 


agreement in 
regard to the volume 


reductions on subsequent 

the 


the 

of 


an appropriate final 
Hanlon-Waters case without 
business affected by price 

deliveries required pursuant to Paragraph 441.2 of 
War Department Manual for Renegotiation. 

On September 4, 1943, SWEPAB forwarded to ! the 
petitioner a new renegotiation agreement—RM Form il— 
with advice that the new agreement contained certain 
changes to comply with regulations and directives worked 
out in Washington and that it was “drawn up in accord¬ 
ance with the conclusions reached in a conference held in 
this office on 16 July 1943 covering the renegotiation of 
Government business for the fiscal year ended 31 December 
1942 and forward pricing on certain contracts in j the 
year 1943.” 

The new agreement, dated July 16, 1943, was executed 
by the petitioner and by the Division Engineer, South¬ 
western Division, “By Direction of the Under Secretary 
of War Acting in behalf of the Secretary of War pursuant 
to authority conferred by subsection (f) of said Section 
403, as amended.” 

Paragraph I provided for the payment of $556,00<j to 
the United States as representing the amount of excessive 
profits realized or likely to be realized by petitioner during 
its “fiscal year ending December 31, 1942,” and w^iich 
should be eliminated and refunded pursuant to the Re¬ 
negotiation Act of 1942. Paragraph II provided that jfeti- 
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tioner should pay this sum within 10 days after receipt 
of a fully executed copy of the agreement. 

Paragraph III required the petitioner to refund or credit 
to the United States an amount equal to 22^ per cent of 
the actual net sales of all units which as of July 16, 1943, 
were included in the following contracts: 

Contract No. W-1465-eng-268 (Purchase Order No. 

M-1558) 

Contract No. W-781-eng-1185 (Purchase Order No. 

DL-1004-OT-112) 

Contract No. W-781-eng-1189 (Purchase Order No. 

DL-1009) 

177 With respect to sales on purchase orders which 
petitioner had completed and had received payment 
prior to September 1, 1943, refund was to be made within 
ten days after petitioner received an executed copy of 
the agreement. With respect to sales on purchase orders 
w'liich petitioner had completed but for which it had not 
received payment prior to September 1, 1943, refund was 
to be made to the Treasurer of the United States within 
ten days after petitioner received final payment. With 
respect to purchase orders or parts thereof which were to 
be completed on or after September 1, 1943, a 22 1 / 4 per 
cent credit was to be made against invoices or vouchers 
for such sales by indicating such credit upon the face 
thereof. The remainder of paragraph III read as follows: 

The contractor represents that in its opinion such re¬ 
ductions are calculated to eliminate from the contracts 
enumerated above, profits found herein to have been 
realized, or likely to be realized, which should be eliminated 
pursuant to the provisions of the Act. The provisions of 
this paragraph, however, shall be without prejudice to 
subsequent renegotiation pursuant to the Act, relating to 
any fiscal year subsequent to the fiscal year ending 
December 31, 1942. 
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Paragraph IV provided that the petitioner would not 
utilize “this renegotiation or adjustment’’ in any attempt 
to recover for its own benefit from any person, firm, or 
corporation all or any part of any such price reduction or of 
any amount so witheld or recovered from, or paid or 
credited to the United States. 

Paragraph V provided that the petitioner would furnish 
to the Under Secretary of War a written statement shew¬ 
ing the actual results of its operations for the fiscal year 
1943 under the certification of independent public 
accountants within a reasonable time after the end of that 
fiscal year. 

178 Paragraph VI provided that: 

The finding herein shall be deemed a final Ond 
conclusive determination of the profits of the contractor 
for the fiscal year 1942 under said contracts enumerated 
and described in “Exhibit A”, and under contracts ^nd 
purchase orders to the extent as set forth in Paragraph 
III hereof for the fiscal year 1943, which should be 
eliminated pursuant to the Act, subject to the right of the 
Under Secretary of War or his duly authorized repre¬ 
sentative, (a) to reopen the renegotiation in his discretion 
at any time, within sixty (60) days after the contractor 
shall have filed with the Under Secretary of War a state¬ 
ment of financial statements provided for in Paragraph V 
herein, if the actual figures with respect to such factors 
as cost, volume of production and nature of products 
prove to be materially at variance with the estimates on 
which the finding herein was based, and (b) to reopen ^he 
renegotiation in his discretion at any time hereafter upjon 
a showing of fraud or malfeasance or a wilful misrepre¬ 
sentation of a material fact. Subject to the foregoing, 
performance by the contractor of this agreement shall be 
in full release and discharge of all liability of the con¬ 
tractor under the Act to refund or repay to the Govern- 
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ment any amount of profits realized by said contractor 
under said contracts. 

In a letter to SWEPAB, dated September 7,1943, James 
E. Allison, attorney for petitioner, said: “As requested, 
we return herewith three completely executed copies of 
revised renegotiation agreement settling for the year 1942 
and reducing prices for 1943.’* 

On September 20, 1943, and within ten days after the 
receipt of an executed copy of the agreement dated July 16, 
1943, petitioner remitted to SWEPAB the total sum of 
$2,499,920.76 in conformity with the requirements of that 
agreement. Of this amount, $556,000 represented refund 
of excessive profits with respect to 1942, and the remaining 
$1,943,920.76 represented refunds required with respect 
to the three contracts mentioned in paragraph III of the 
agreement. Subsequently, by letter dated October 2, 1945, 
from General Finance Corporation (which had meanwhile 
succeeded to the business of petitioner, as herein¬ 
after described), the obligation to refund a further 
179 gross payment in the amount of $778,709.19 with 
respect to the three contracts was acknowledged, 
and payment in the net amount of $143,042.06 (computed 
after tax credits under Section 3806 of the Internal 
Revenue Code) was simultaneously made. This last pay¬ 
ment was made pursuant to the agreement dated July 16, 
1943, but was paid and accepted with the understanding 
that the payment and its receipt should be without 
prejudice to the contentions of either of the parties with 
respect to their positions and claims relating to the July 16, 
1943, agreement. 

On October 20, 1943, OCE was advised by the War De¬ 
partment Price Adjustment Board (hereinafter referred 
to as “WDPAB”) that since the renegotiation proceeding 
for petitioner for the year 1943 had not been assigned to 
SWEPAB, that agency had exceeded its authority when it 
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included petitioner’s 1943 business in a Renegotiation 
Agreement. 

On November 5, 1943, OCE forwarded to SWEPAjB a 
copy of the letter of October 20, 1943, and directed 
SWEPAB to prepare a supplemental agreement) in 
accordance with the instructions contained therein. 

On December 9, 1943, SWEPAB wrote to petitioner 
advising it that OCE had requested that paragraph V of 
the renegotiation agreement, as executed, be eliminated 
and that paragraph VI be modified, and enclosed a dopy 
of a supplemental agreement with the request that peti¬ 
tioner execute and return it to SWEPAB. The supple¬ 
mental agreement, dated December 7, 1943, provided for 
the amendment of the renegotiation agreement doited 
July 16, 1943, by substituting for paragraph VI of that 
agreement, the following: 

VI. The finding herein shall be deemed a final and con¬ 
clusive determination of the profits of the Contractor urtder 
said contracts and subcontracts for said fiscal year which 
should be eliminated pursuant to the Act, subject to j the 
right of the Under Secretary of War or his duly authorized 
representative to reopen the renegotiation in his 
180 discretion at any time hereafter upon a showing of 
fraud or malfeasance or a wilful misrepresentation 
of a material fact. Subject to the foregoing, performance 
by the Contractor of this agreement shall be in full release 
and discharge of all liability of the Contractor under the 
Act to refund or repay to the Government any amount of 
excessive profits realized by said Contractor under £aid 
contracts and subcontracts during said fiscal year. 


On December 13, 1943, petitioner advised SWEPAB 
that it had examined the proposed Supplemental Renego¬ 
tiation Agreement dated December 7, 1943, and was 
“entirely agreeable to executing a supplemental agreement 
conforming to your wishes.” Petitioner stated, however, 
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that in view of the fact that the original renegotiation 
agreement of July 16,1943, referred to “two fiscal years”, 
it seemed that the supplemental agreement should refer 
to fiscal years (plural) rather than to fiscal year in the 
revised paragraph VI. Petitioner also called the attention 
of SWEPAB to the provision in paragraph III of the 
original agreement that the settlement made by that agree- 
met should be without prejudice to subsequent renegotia¬ 
tion relating to any fiscal year subsequent to the fiscal 
year ending December 31, 1942, and urged that, in order 
to carry out the purpose intended by the supplemental 
agreement set forth in the letter of December 9, this pro¬ 
vision should be amended by adding thereto the following 
language: 

and without prejudice to such subsequent renegotiations 
for the fiscal year 1943 as to the sales of all units which 
as of July 16,1943, were not included in or covered by the 
contracts referred to herein. 

On December 20, 1943, SWEPAB forwarded to peti¬ 
tioner a revised supplemental agreement dated December 
17, 1943. Therein the proposed substitute for paragraph 
VI read as follows: 

181 VI. The finding herein shall be deemed a final and 
conclusive determination of the profits of the Con¬ 
tractor under said contracts and subcontracts for said 
fiscal year ending December 31, 1942 which should be 
eliminated pursuant to the Act, subject to the right of the 
Under Secretary of War or his duly authorized repre¬ 
sentative to reopen the renegotiation in his discretion at 
any time hereafter upon a showing of fraud or malfeasance 
or a wilful misrepresentation of a material fact. Subject 
to the foregoing, performance by the Contractor of this 
agreement shall be in full release and discharge of all 
liability of the Contractor under the Act to refund or repay 
to the Government any amount of excessive profits realized 
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by said Contractor under said contracts and subcontracts 
during said fiscal year ending December 31, 1942. 

Action by tbe petitioner on the revised supplemental 
agreement was delayed until it could have a meeting of 
its board of directors. On March 24, 1944, petitioner 
advised SWEPAB that its board of directors had met 
and, after considering the supplemental renegotiation 
agreement, had decided that a decision regarding its 
execution should be postponed pending renegotiation of 
its business for 1943. Neither the original nor the revised 
supplemental agreement was signed by either party. 

During March 1944 General Finance Corporation, a 
Michigan corporation, acquired all the stock of petitioner. 
As of March 31, 1944, petitioner was dissolved. Its dis¬ 
solution was pursuant to the laws of Delaware, the state |of 
its incorporation. On the same date all of the assets pf 
petitioner were transferred to General Finance Corpora¬ 
tion and that corporation assumed all of the liabilities, 
obligations and indebtedness of petitioner. On and after 
April 1, 1944, General Finance Corporation operated the 
former facilities of petitioner as the Hanlon-Watehs 
Division, General Finance Corporation. By supplemental 
agreement dated March 31, 1944, entered into between 
petitioner, the United States and General Finance Cor¬ 
poration, some 23 contracts and purchase orders wej:e 
modified to make General Finance Corporation party ^o 
their performance. General Finance Corporation 
182 assumed the liability of petitioner for the per¬ 
formance of such contracts. Among the contracts 
for which General Finance Corporation assumed liability 
was W-1465-eng-268. Deliveries under contracts Np. 
W-781-eng-1185 and No. 781-eng-llS9 had been completely 
made during 1943. The agreement provided that tlie 
“execution of this supplemental agreement by the govern¬ 
ment shall not be construed as a waiver of its rights 
against the assignor.’’ 

i 



The renegotiation proceedings relative to the petitioner’s 
1943 fiscal year were assigned to SWEPAB by WDPAB 
on February 28, 1944. 

On April 8, 1944, Hanlon-Waters Division, General 
Finance Corporation submitted to SWEPAB an audit 
report of petitioner for its 1943 operations. 1 The sub¬ 
mission of this audit report was the first submission of 
petitioner’s complete operations for 1943. SWEPAB was 
also advised on that date that petitioner had “been 
liquidated into General Finance Corporation. The 
business will continue to operate under the same manage¬ 
ment as heretofore under the name of Hanlon-Waters 
Division, General Finance Corporation.” 

On April 11,1944, by letter addressed to Hanlon-Waters 
Division, General Finance Corporation, SWEPAB 
acknowledged receipt of the audit report covering the 
1943 operations and concluded: 

As soon as this office receives complete instructions, 
relative to operations of the 1943 amendments to the Re¬ 
negotiation Act [Act of February 25, 1944], we will be 
prepared to conduct 1943 renegotiation proceedings with 
your company. You may expect to hear from us at that 
time. 

183 On April 24, 1944, SWEPAB addressed a letter 
to petitioner advising that the matter of conducting 
its statutory renegotiation proceedings had been assigned 
to that office, and that, unless the amount of its business 
during its latest complete fiscal year was less than the 
statutory minimum, it was required by law to furnish the 
information called for by the enclosed “Standard Form 
of Contractor’s Report.” On May 1, 1944, the “Standard 

i The letter of transmittal was signed “James E. Allison, Attorney, Hanlon- 
Waters Division, General Finance Corporation.” Allison had represented the 
petitioner in the negotiations preceding the execution of the July 16, 1943, 
agreement. 
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Form of Contractor’s Report”, duly executed and in¬ 
corporating by reference the reports filed on April 11, 
1944, was returned. 

On June 5, 1944, SWEPAB notified the Hanlon-W&ters 
Division, General Finance Corporation, that the fWar 
Contracts Price Adjustment Board (hereinafter referred 
to as “WCPAB”) had determined that renegotiation 
proceedings under the Renegotiation Act for its fiscal year 
ended December 31, 1943, should be conducted initially by 
that office. The Office of the Division Engineer requested 
a conference and advised that its letter, sent by registered 
mail, constituted commencement of the renegotiation pro¬ 
ceedings in conformity with subsection (c)(1) of the Re¬ 
negotiation Act. The same letter also advised thht it 
should constitute notice, “if the same be necessary that, 
without admitting- any of the terms or provisions <|>f a 
renegotiation agreement dated July 16, 1943, and signed 
•by Hanlon-Waters, Inc., included in any way a renegotia¬ 
tion of all or any part of the renegotiate business of paid 
Kanlon-Waters, Inc. for fiscal year ended Decemberj 31, 
1943, all matters in any wise relating to a consideration 
of business of said Hanlon-Waters, Inc. for the fiscal year 
ended December 31, 1943, pursuant to the Renegotiation 
Act, shall be and are hereby reopened.” 

184 Conference relative to petitioner’s 1943 renegotia¬ 
tion proceedings were held in the Dallas officp of 
SWEPAB on June 27 and 28,1944. After March 31, 1944, 
negotiations relating to petitioner’s 1943 renegotiation 
proceedings were conducted by Owen L. Coon, Chairma^ of 
the Board of General Finance corporation, and Jaijnes 
E. Allison. 

Under date of December 19,1944, the respondent entejred 
into an agreement with General Finance Corporation 3 jex- 


2 The agreement was executed for the General Finance Corporation by Owen 
L. Coon, Chairman of its Board of Directors, and for the respondent) by 
Maurice Hirsch, Chairman of WDPAB, acting on behalf of WCPAB. 
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tending the time for completion of the petitioner’s 1943 
renegotiation proceedings. This agreement recited that 
renegotiation pursuant to the Renegotiation Act between 
the WCPAB or its duly authorized representative and the 
contractor with respect to amounts received or accrued by 
“the Hanlon-Waters, Inc. division of # * * General 
Finance Corporation” for 1943 was commenced on June 5, 

1944. It was agreed that, in accordance with the pro¬ 
visions of clause (B) of the second sentence of subsection 
(c)(3) of the Renegotiation Act, the time within which a 
determination of the amount of excessive profits, if any, 
derived by the contractor for its fiscal year ended 
December 31, 1943, might be made by agreement or order 
was extended to December 31, 1945. 

This agreement was executed in Dallas, Texas (except 
for the approval of the Chairman of the WCPAB) 
185 during a conference held in Dallas on December 19, 
1944. During this conference petitioner was repre¬ 
sented by Owen L. Coon and James E. Allison. Attached 
to the agreement was a certified copy of a resolution of 
the Board of Directors of the General Finance Corpora¬ 
tion adopted on December 16, 1944, authorizing Owen L. 
Coon, Chairman of the Board of Directors, to execute and 
deliver on behalf of the corporation, a renegotiation agree¬ 
ment concluding the renegotiation proceedings with 
respect to the corporation’s renegotiable business for the 
fiscal year ended December 31, 1943, and any agreement 
in accordance with the provisions of the Renegotiation 
Act and Renegotiation Regulations extending the time for 
completion of renegotiation for said fiscal year. The 
resolution also authorized the execution and delivery of 
any and all papers and agreements that might be necessary 
or appropriate to extend the time for completion and to 
bring to a conclusion the renegotiation proceedings. 

The resolution was forwarded to OCE on January 26, 

1945, and its receipt was acknowledged by OCE by letter 
dated February 6, 1945. 
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By order dated December 14, 1945, WCPAB through 
WDPAB determined that $1,202,539.70 represented 
excessive profits for petitioner’s fiscal year elided 
December 31, 1943, which should be eliminated. No review 
of this order being had, petitioner (c/o General Finance 
Corporation) was notified of its finality by WCPAB on 
April 15, 1946. 

The excessive profits of $1,202,539.70 included 
$599,268.46 of profits attributable to the three contracts. 

• # • • # * * • # j • 

186 Opinion 

Raum, Judge: In this proceeding the petitioner is jeon¬ 
testing the unilateral determination of excessive profit^ for 
the year 1943 on two grounds: (1) that there ^ere 
erroneously included therein profits earned by it uhder 
three contracts which had been previously renegotiated 
pursuant to the agreement dated July 16, 1943, and I (2) 
that the order entered on behalf of the respondent deter¬ 
mining excessive profits for 1943 was not entered within 
one year following the commencement of renegotiation. 

1. The petitioner’s first contention is that the effect 
of the agreement of July 16, 1943, was to remove fjrom 
consideration by the War Contracts Price Adjustment 
Board, in connection with the renegotiation of its business 
for the year 1943, the proceeds and profits derived ftom 
the three contracts enumerated in paragraph III of [the 
agreement. It argues that paragraph VI constitute^ a 
final and conclusive determination of its excessive profits 
under these contracts to the extent set forth in paragraph 
III for the year 1943, which should be eliminated, subjject 
to the right of the Under Secretary of War, in his discre¬ 
tion, to reopen the renegotiation if the data furnished by 
it pursuant to paragraph V showed the actual results o^ its 
operations to be materially at variance with the estimates 
on which the finding was based. Petitioner urges that the 
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right to reopen was a contractual right reserved to the 
Under Secretary in a renegotiation agreement; that it 
could be exercised only in accordance with the terms of the 
agreement; that the Under Secretary never exercised his 
discretion and no reopening was ordered by him; that 
SWEPAB in the letter of June 5, 1944, purported to exer¬ 
cise the authority of the War Contracts Price Ad- 
187 justment Board, when it advised petitioner that all 
matters in anywise relating to a consideration of its 
business for the fiscal year 1943 “pursuant to the Renego¬ 
tiation Act, shall be and are hereby reopened”; that this 
effort by the Board “pursuant to the Renegotiation Act” 
was an effort to exercise authority which the Board did not 
possess; and that the finding of the unilateral order cover¬ 
ing its fiscal year ended December 31, 1943, improperly in¬ 
cluded $599,268.46 of profits attributable to the three con¬ 
tracts. 

The respondent contends that the agreement of July 16, 
1943, was a final and conclusive renegotiation agreement 
as to 1942 and was merely a repricing agreement for exist¬ 
ing enumerated contracts to be performed by petitioner 
during 1943; that petitioner and SWEPAB agreed in para¬ 
graph VI that the agreement was final and conclusive as to 
(a) 1942 and (b) the contracts and purchase orders enu¬ 
merated in paragraph III “to the extent as set forth in 
Paragraph III * * * for * * * 1943”; that by paragraph 
III, SWEPAB made no representation or agreement that 
the refund of 22*4 per cent of “actual net sales” on the 
three contracts would accomplish the complete elimination 
of excessive profits from those contracts; that both parties 
specifically agreed therein that the provisions of that para¬ 
graph were without prejudice to the right to renegotiate 
subsequently all of petitioner’s profits for any year after 
1942, including profits from the three contracts during 
1943; that the agreement was not and was never intended 
to accomplish the renegotiation of any of petitioner’s 1943 
income whether such income was derived from the three 
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contracts or other sources and that, if it was neces- 

188 sary, the Under Secretary of War properly reopened 
petitioner’s 1943 renegotiation in accordance with 

the terms of paragraph VI of the agreement. The respond¬ 
ent also urges that if the agreement constituted a renego¬ 
tiation agreement for the enumerated contracts for 1943, 
SWEPAB was without authority to execute it. 

SWEPAB, as delegatee of the renegotiating authority, 
was authorized in the early part of 1943 to renegotiate the 
petitioner to determine whether it realized excessive profits 
which should be eliminated in connection with its rene^o- 
tiable business for 1942. This renegotiation disclosed t^at 
the petitioner had realized from its war contracts during 
1942 excessive profits in the amount of $556,000 which 
should be recaptured. The Renegotiation Act of 1942 3 whs 
designed not only to recover excessive profits for the pe¬ 
riod under review (in this instance 1942) but also to pre¬ 
vent the accrual of excessive profits “likely to be realized 1 ”. 
Section 403(c)(4). 4 Having ascertained that petitioners 
war contracts yielded excessive profits during 1942 

189 S WEPAB took up with the petitioner the matter of 
reducing prices upon deliveries under its war cojn- 

3 Section 403 of the Sixth Supplemental National Defense Appropriation 
Act, 1942 (Public 528, 77th Congress), approved April 28, 1942, as amended 
by Section 801 of the Revenue Act of 1942 (Public 753, 77th Congress), ap¬ 
proved October 21, 1942; by the Military Appropriation Act, 1944 (Public 
108, 76th Congress), approved July 1, 1943; and by Public 149, 78th Congress, 
approved July 14, 1943. 

4 Section 403(c)(4) provides: 

Upon renegotiation pursuant to this section, the Secretary may make 
such final or other agreements with a contractor or subcontractor for tpe 
elimination of excessive profits and for the discharge of any liability for 
excessive profits under this section, as the Secretary deems desirable. 
Such agreements may cover such past and future period or periods, may 
apply to such contract or contracts of the contractor or subcontractor, 
and may contain such terms and conditions, as the Secretary deems advis¬ 
able. Any such ageement shall be final and conclusive according to its 
terms; and except upon a showing of fraud or malfeasance or a wilful 
misrepresentation of a material fact, 

(i) such agreement shall not be reopened as to the matters agreed 
upon, and shall not be modified by any officer, employee, or agent of 
the United States; and 

(ii) such agreement and any determination made in accordance 
therewith shall not be annulled, modified, set aside, or disregarded in 
any suit, action, or proceeding. 
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tracts subsequent to 1942, which was from time to time re¬ 
ferred to in the negotiations as “forward pricing”. The 
result was an agreement which not only determined the 
amount of petitioner’s excessive profits for 1942 which 
should be eliminated (paragraph I) but which also required 
petitioner to reduce its prices on deliveries to be made 
under three enumerated contracts subsequent to 1942 by 
refunding or crediting 22% per cent of the actual net sales 
from these contracts (paragraph III). 

The petitioner would have us interpret the provisions of 
paragraph VI of the agreement in such a manner that the 
22% per cent refund or credit provided for in paragraph 
III would constitute a final and conclusive determination 
of profits derived from the three contracts during 1943, 
which should be eliminated. We are convinced that this 
would not give effect to the intention of the parties as ex¬ 
pressed in the agreement and as reflected in the negotia¬ 
tions which preceded its execution. At the time the agree¬ 
ment was executed no actual figures were available which 
would permit the final determination of the profits from 
the three contracts which should be eliminated. It is 
190 apparent from the provisions of paragraph III that 
the 22% per cent credit or refund represented merely 
an estimate of the amount necessary to eliminate excessive 
profits from these contracts. The respondent did not enter 
into any agreement that such credit or refund would fully 
accomplish this result, and in the concluding sentence of 
paragraph III the parties agreed that the provisions of 
that paragraph should be “without prejudice to subsequent 
renegotiation * * * relating to any fiscal year subsequent 
to the fiscal year ending December 31, 1942.” Thus the 
parties clearly indicated that the provisions of paragraph 
III were to be final only to the extent that they required 
the 22% per cent refund or credit, and left the renegotiat¬ 
ing authority free to recapture by subsequent renegotia¬ 
tion any excessive profits that the required refund or credit 
did not eliminate. 
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The first part of paragraph VI neither adds to nor Re¬ 
tracts from the provisions of paragraph III for it proviRes 
that the finding (in paragraph III) shall be deemed a fiRal 
and conclusive determination of the profits under the con¬ 
tracts “to the extent as set forth in paragraph III hereof 
for the fiscal year 1943,” which should be eliminated. Inas¬ 
much as paragraph III made no final and conclusive 
mination as to the profits under the contracts, in ex< 
the 22 1 /z per cent refund, which should be eliminated, 
effect of this provision of paragraph VI is to make 
finding in paragraph III a final and conclusive 
tion of profits which should be eliminated only to 
of the 22 y 2 per cent refund. 

191 Paragraph VI also provides that the Under Secre¬ 
tary of War or his duly authorized representative 
should have the right “to reopen the renegotiation in bis 
discretion at any time within sixty (60) days after the con¬ 
tractor shall have filed with the Under Secretary of Waj: a 
statement of financial statements provided for in para¬ 
graph V herein, if the actual figures with respect to sfich 
factors as cost, volume or production and nature of prod¬ 
ucts prove to be materially at variance with the estimates 
on which the finding herein was based * * # .” The finding 
referred to was the provision in paragraph III for the 
22*4 per cent refund. Why a provision “to reopen ^he 
renegotiation” to determine the amount of any excessive 
profits which the 22 Vo per cent refund did not eliminate 
was inserted in paragraph VI is not clear since renegotia¬ 
tion to determine such profits was expressly kept open in 
the last sentence of paragraph III. Renegotiation as to 
them never having been closed, no reopening of the renego¬ 
tiation was necessary. The provision for reopening,jin 
paragraph VI, to the extent that it might relate to the 
three contracts, therefore could serve no useful purpose. 5 

• r » If it be assumed that paragraphs III and VT are in conflict, it is a recog¬ 
nized canon of construction that where repugnant clauses of a contract!are 
irreconcilable, that provision which expresses the chief object and purpose 
of the contract must prevail, and other provisions subordinate to such object 
and purpose must give way. Cf. Linde Dredging Co. v. Southwest L. B. 
Myers Co., 67 F. 2d 969, 972 (C.A. 5). 
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The fact that petitioner would not agree to its elimination, 
and that it was a part of the agreement executed, did not 
nullify the agreement of the parties as set forth in 

192 the concluding sentence of paragraph III. Therein 
the parties, by clear and unambiguous language, 

agreed that the 22 1 / 4 per cent refund or credit was not to 
affect or restrict “subsequent renegotiation * • • relating 
to any * • * year subsequent to * * * 1942.” Section 403 
(c) (4), footnote 4, supra, provides for finality of the agree¬ 
ment “according to its terms”. Here, however, the con¬ 
trolling “terms” of paragraph III left open the renego¬ 
tiation of profits for 1943 and later years. Accordingly, 
the War Contracts Price Adjustment Board, the renego¬ 
tiation authority under the Renegotiation Act, 6 properly 
considered the income from these contracts when it deter¬ 
mined the petitioners excessive profits for the year 1943. 7 
It is therefore unnecessary to consider respondent’s fur¬ 
ther contentions that the Under Secretary of War prop¬ 
erly “reopened” petitioner’s 1943 renegotiation in accord¬ 
ance 'with the terms of paragraph VI, or that if the agree¬ 
ment of July 16, 1943, constituted a renegotiation with re¬ 
spect to 1943, SWEPAB had no authority to execute it. 

193 2. The remaining contention of the petitioner is 
that the entry of the unilateral order on December 

14, 1945, was made after the expiration of the one-year 
period of limitation provided in Section 403(c)(3) of the 
Renegotiation Act, 8 and that the time extension agreement 

«Section 403 of the Sixth Supplemental National Defense Appropriation 
Act of 1942 (Public 528, 77th Congress), as amended, was comprehensively 
amended by Section 701 of the Revenue Act of 1943 (Public 235, 78th Con¬ 
gress), enacted February 25, 1944, and became the “Renegotiation Act”. 

7 Since the determination before us relates to the entire year 1943, which 
had not previously been the subject of renegotiation proceedings, and since it 
is undisputed that it undertakes to deal comprehensively with all profits 
realized by petitioner in 1943 that were subject to renegotiation, the decision 
in Maguire Industries, Inc. v. Secretary of War, 12 T.C. 75, is not applicable 
here. 

8 (3) No proceeding to determine the amount of excessive profits shall be 
commenced more than one year after the close of the fiscal year in which such 
excessive profits were received or accrued, or more than one year after the 
statement required under paragraph (5) is filed with the Board, whichever 
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of December 19, 1944, did not serve to cure this defect be¬ 
cause it was an agreement between the General Finadce 
Corporation and the respondent, and not between the peti¬ 
tioner and the respondent. 

The parties to the extension agreement were the General 
Finance Corporation and the respondent, and it was signed 
for General Finance Corporation by the chairman of }ts 
board of directors pursuant to authority conferred upjrn 
him by resolution of the board adopted at its meeting <pn 
December 16, 1944. The agreement provided as follows: j 

(1) Renegotiation pursuant to the Renegotiation Act be¬ 
tween the War Contracts Price Adjustment Board or i]ts 
duly authorized representative and the Contractor with i|e- 
spect to amounts received or accrued by the Hanlon Waters, 
Inc. division of the said General Finance Corporation fj>r 
the fiscal year ended the 31st day of December 1943, w^is 
commenced the 5th day of June 1944. 

194 (2) In accordance with the provisions of clause 

(B) of the second sentence of subsection (c)(3) of 
the Renegotiation Act, the time within which a determina¬ 
tion of the amount of excessive profits, if any, derived by 
the Contractor from contracts with the Departments aijid 
subcontracts for the Contractor’s fiscal year ended the 31st 
day of December 1943, may be made by agreement or ordpr 
is hereby extended to and including the 31st day of Deceijn- 
ber 1945. 

Since the order herein was entered on December 14,1945, 

7 | 

within the period as extended by the foregoing agreement, 

is the later, and if such proceeding is not so commenced, then upon the cxpijra- 
tion of one year following the close of such fiscal year, or one year following 
the date upon which such statement is so filed, whichever is the later, all lia¬ 
bilities of the contractor or subcontractor for excessive profits received or 
accrued during such fiscal year shall thereupon be discharged. If an agree¬ 
ment or order determining the amount of excessive profits is not made within 
one year following the commencement of the renegotiation proceeding, then 
upon the expiration of such one year all liabilities of the contractor or sub¬ 
contractor for excessive profits with respect to which such proceeding was 
commenced shall thereupon be discharged, except that * * * (B) such one-year 
period may be extended by mutual agreement. 
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it was timely unless the agreement itself was ineffective. 
We think that the agreement was a “mutual agreement” 
within the meaning of Section 403(c)(3)(B), footnote 8, 
supra, and that it therefore effectively extended the period 
of limitations to December 31,1945. The only circumstance 
relied upon to challenge the validity of the agreement is 
that it was executed in the name of General Finance Cor¬ 
poration. In the light of the facts before us, we hold that 
this circumstance did not prevent the agreement from be¬ 
ing a “mutual agreement” within the meaning of the 
statute. 

As of March 31, 1944, petitioner’s sole stockholder, Gen¬ 
eral Finance Corporation, acquired all of its assets, as¬ 
sumed its liabilities, and it was dissolved. Thereafter Gen¬ 
eral Finance Corporation operated the former facilities of 
the petitioner under the same management as the Hanlon- 
Waters Division, General Finance Corporation. Even 
though the statutory provisions of the Delaware Corpora¬ 
tion Law relating to mergers 9 may not have been fully com¬ 
plied with, the transfer as effected resulted in a de 
195 facto merger and the corporate personality of the 
petitioner was “drowned” in that of the General 
Finance Corporation. Cf. Helvering v. Metropolitan Edi¬ 
son Co., 306 U. S. 522, 529; Drug, Inc. v. Hunt, 35 Del. 339, 
168 A. 87, 96. After the combination of the two corpora¬ 
tions petitioner retained a bare technical existence for the 
purpose of winding up its affairs, and it could have been 
sued by any person to whom it was liable. Section 42, Dela¬ 
ware Corporation Law. 10 For all practical purposes, how¬ 
ever, it had ceased to exist. It had no assets and the Gen¬ 
eral Finance Corporation was answerable for its liabilities. 
After March 31, 1944, all of the negotiations with the re¬ 
ft Sections 59, 59A and 60, Delaware Corporation Law. 

to Section 42. All corporations, whether they expire by their own limitation, 
or are otherwise dissolved, shall nevertheless be continued for the term of three 
years from such expiration or dissolution bodies corporate for the purpose of 
prosecuting and defending suits by or against them, and of enabling them 
gradually to settle and close their business, to dispose of and convey their 
property, and to divide their capital stock but not for the purpose of continu¬ 
ing the business for which said corporation shall have been established * * # . 
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spondent relating to petitioner’s 1943 renegotiation were 
conducted by representatives of the General Finance Cor¬ 
poration, and, pursuant to authorization of its board o|f 
directors, the chairman of the board executed the extension 
agreement. 

The provisions of the agreement clearly indicate that its 
purpose was to extend the time within which a determina¬ 
tion of excessive profits could be made against petitioner 
to December 31, 1945. At the time it was execute^ 
196 the petitioner was dissolved and its identity subp 
merged in that of the General Finance Corporation 
There is no indication that any receiver or trustee was 
appointed "who could act for the petitioner in the proceed^ 
ings to determine its excessive profits, if any, for the yea| 
1943. 11 The only person or entity that could 
affected by such a determination was General 
poration. If it, as successor of petitioner and the real party 
in interest, could not act for the petitioner in the execution 
of the “mutual agreement” specified in Section 403(c) (3) 
(B), it is difficult to see who could. We hold that the agreed 
ment in question was a “mutual agreement” within the 
meaning of the statute, and that it is a matter of no moment 
whether General Finance Corporation be regarded as act¬ 
ing on behalf of petitioner or on behalf of itself. 12 The 

11 See Section 43 of the Delaware Corporation Law. 

12 In upholding the validity of waivers by a consolidated corporation iri 
Oswego Falls Corporation, 26 B.T.A. 60, affirmed, 71 F. 2d 673 (C.A. 2), ilj 
was said (26 B.T.A. at 66): 

The waivers in question, we think, were valid and must be given effect| 
according to their terms. At the respective dates of execution of thesel 
waivers the original taxpayer corporations had long been dissolved as a! 
result of the act of consolidation (see People v. New York etc. R. C,o., 29 
N.E. 959; People v. Rice, 28 N.E. 251) and the tax liabilities therein 
referred to were then the direct, legal liabilities of the petitioner corpora-! 
tion imposed upon it by the provisions of the New York statute, hereafte 
discussed, under which it was created. No other person, either individua 
or corporate, was directly or indirectly interested as taxpayer in the matter! 
of the correct determination and assessment of such liabilities, and, whilel 
the petitioner purported to act as the agent, beneficiary or successor of the! 
dissolved corporations, the fact remains that it was acting solely as prin-! 
cipal in its own behalf and for its own benefit. And all these facts werej 
well known to both parties to the waivers. The fact that the petitioner, 
through an erroneous conception of the law, executed the instruments in a 
technically incorrect capacity, should not, in our opinion, be held to nullify 
the clearly indicated intention of the parties and to render invalid the 
consent agreements under which both acted in apparent good faith. 


be adversely 
Finance Corf 


114 


extension agreement was effective to extend the stat- 
197 utory period to December 31, 1945, and since the or¬ 
der was entered within the period as extended it 
was timely. 

The unilateral determination that the petitioner had ex¬ 
cessive profits for the year ended December 31,1943, which 
should be eliminated, in the amount of $1,202,539.70, is ap¬ 
proved. The parties have stipulated that $398,016.50 of 
this amount was eliminated by a prepayment on October 2, 
1945, and that the balance due is $804,523.20. 

An order wiU issue in accordance herewith. 


198 Docket No. 534-R 

Decision 

Pursuant to the determination of the Court, as set forth 
in its Findings of Fact and Opinion, promulgated May 29, 
1953, it is 

Ordered and Decided: That the petitioner realized ex¬ 
cessive profits for the year ended December 31,1943 in the 
amount of $1,202,539.70, of which amount $398,016.50 'was 
eliminated by a prepayment on October 2, 1945, leaving a 
balance due of $804,523.20. 

Enter: 

Arnold Raum 
Judge. 

Entered Jun 4 1953 
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199 To the Honorable the Members of The Tax Coutfc 
of the United States, 

Greeting: 

Whereas, lately in The Tax Court of the United Statejs, 
before you or some of you, in a cause between Hanloti- 
Waters, Inc., petitioner, and United States, respondent, 
Docket No. 534-R, wherein the decision of the said T^x 
Court of the United States entered in said cause on the 4th 
day of June, 1953, is in the following words, viz: 

i 

“Pursuant to the determination of the Court, as set fortfi 
in its Findings of Fact and Opinion, promulgated May 29, 
1953, it is 

“Ordered and Decided: That the petitioner realized ex¬ 
cessive profits for the year ended December 31, 1943 in the 
amount of $1,202,539.70, of which amount $398,016.50 was 
eliminated by a prepayment on October 2, 1945, leaving a 

balance due of $804,523.20. 

■ 

Arnold Raum, 

Judge.” | 

**••*••••* 

201 On Consideration Whereof, It is now here oii- 
dered and adjudged by this court that the decision of 

the said Tax Court on review in this cause be, and the samp 
is hereby, reversed, and that this cause be, and the same 4 
hereby, remanded to the said Tax Court for further prop 
ceedings not inconsistent with the opinion of this Court. 

April 14, 1955. 

202 You, Therefore, Are Hereby Commanded that such 
further proceedings be had in said cause not inconj 

sistent with the opinion and judgment of this Court as acj 
cording to right and justice and the laws of the United 
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States ought to be had, the said petition for review not¬ 
withstanding. 

Witness the Honorable Earl Warren, Chief Justice of 
the United States, the third day of May, in the year of our 
Lord one thousand nine hundred and fifty-five. 

Joseph W. Stewart 
Joseph W. Stewart, 

Clerk of the United States 
Court of Appeals for the 
District of Columbia Circuit . 


<i 
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233 Respondent's Exhibit UU 

August 6,1943. 

SPPEB 

Memorandum For The Under Secretary of War. 

Subject: Delegation of Power under Section 403 of the 
Sixth Supplemental National Defense Appropriation 
Act, 1942, approved April 28, 1943, as amended by 
Section 801 of the Revenue Act of 1942, approved Oc¬ 
tober 21, 1943; Section 1 of the Military Appropria¬ 
tion Act, 1944, Public Law 108, 78th Congress, ap¬ 
proved July 1, 1943; and Public Law 148, 79th Con¬ 
gress, approved July 14, 1943. 

By virtue of the authority vested in me by said Section 
403, amended as aforesaid (hereinafter called the Ac^'), 
I hereby delegate to the Under Secretary of War all the 
authority and discretion conferred upon me by subsections 
(a) to (e) inclusive, and subsection (i) of the Act. 

The authority and discretion hereby delegated to the 
Under Secretary of War may be delegated, in whole or in 
part, by him to such individuals or agencies as he may 
designate in the War Department, or in any other Depart¬ 
ment with the consent of the Secretary of that Department, 
and he may authorize such individuals or agencies to mape 
further delegations of authority and discretion. 

This memorandum supersedes prior delegations of power 
dated respectively June 30,1942 and November 4,1942, but 
any action taken under the authority of such superseded 
delegations shall not be affected, and all delegations of Au¬ 
thority made thereunder shall continue in full force ahd 
effect until amended or rescinded. This memorandum shhll 
be effective with respect to said Section 403 and each 
amendment thereto as of the date of approval thereof. 

Henry L. Simson 
Secretary of War. 
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235 Respondent's Exhibit W 

August 6,1943 

Memorandum For Chiefs of Technical Services, Army Serv¬ 
ice Forces. 

Subject : Delegation of Authority under Section 403 of the 
Sixth Supplemental National Defense Appropriation 
Act, 1942, as amended. 

By virtue of the authority and discretion vested in the 
Secretary of War by Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942 (Public Law No. 
528, 77th Congress, April 28, 1942) as amended, herein re¬ 
ferred to as “the Act”, and delegated to me by memoran¬ 
dum from the Secretary of War, dated August 6, 1943, I 
hereby redelegate such authority and discretion as follows: 

1. Whenever as a result of renegotiation under the Act 
with a contractor or subcontractor whose total sales do not 
exceed $10,000,000 in the aggregate for the period under 
consideration it shall have been found that excessive prof¬ 
its, or that no excessive profits, have been realized, or are 
likely to be realized, the Chief of the Technical Service or 
the Commanding General, Army Air Forces, as the case 
may be, to whom the War Department Price Adjustment 
Board has assigned responsibility for the conduct of the 
renegotiation, is hereby authorized to enter into final and 
other agreements with such contractor or subcontractor 
pursuant to subsection (c) (4) of the Act with full authority 
to execute the same on behalf of the Secretary of War, and 
the other Secretaries (as defined in the Act and including 
the Administrator of the War Shipping Administration). 

a . The term “total sales” means sales of all kinds (ex¬ 
cept as hereinafter provided in this paragraph la) whether 
for war or for civilian use and whether or not subject to 
renegotiation, made by the contractor or subcontractor and 
includes actual sales made during a past period or esti¬ 
mated sales made during the current period, in each case 
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as determined by the officer executing the agreement bn 
behalf of the United States. The execution of any such 
agreement by a chief of a Technical Service or the Com¬ 
manding General, Army Air Forces, or by the duly author¬ 
ized representative of any of them, shall be conclusive jas 
to the facts necessary to establish the authority of the per- 
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son executing such agreement in behalf of the 
States. Where the contractor or subcontractor is a corpo¬ 
ration, “total sales’’ shall also include sales by any corpo¬ 
ration which as of the date of the agreement to be executed 
has been assigned for renegotiation to the Technical Seijv- 
ice charged with the renegotiation of the contractor or sub¬ 
contractor and which is represented by the contractor or 
subcontractor to be its corporate parent or one of its 
236 corporate subsidiaries. For the purposes of this 
delegation of authority a parent corporation is de¬ 
fined as a corporation 'which owns more than 50% of tfre 
voting stock of the contractor or subcontractor; likewise! a 
subsidiary corporation shall be a corporation of w r hijch 
more than 50% of the voting stock is owned by the con¬ 
tractor or a subcontractor. Where the contractor or sub¬ 
contractor is a corporation, in computing “total sales|”, 
intercompany sales between the contractor or subcontrac¬ 
tor and its corporate parent or one or more of its subsidi¬ 
aries included in a consolidated renegotiation, shall be 
eliminated, but shall not be eliminated in cases where Re¬ 
negotiation is to proceed on an unconsolidated basis. 

b. The term “period” means a fiscal-year period of ojie 
year, except in those instances where the War Department 
Price Adjustment Board authorizes the application of this 
delegation of authority to a shorter or longer period. 

c. The terms “officer” and “officers” as used in para¬ 
graphs 1 and 2 of this memorandum shall include within 
their meaning civilian employees. 

2. Without limiting authority otherwise granted hereb^, 
the Chief of the Technical Service or the Commandiiig 
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General, Army Air Forces, as the case may be, to whom 
the War Department Price Adjustment Board has assigned 
responsibility for the conduct of the renegotiation is hereby 
authorized, regardless of the amount of net sales of the 
contractor or subcontractor: 

a. to receive statements showing the actual or estimated 
results of operations of the contractor or subcontractor, in 
cases in which the renegotiation agreement obligates the 
contractor or subcontractor to file certain statements; and 

b. to reopen the renegotiation with the contractor or sub¬ 
contractor in cases in which the renegotiation agreement 
permits such reopening after statements showing the actual 
results of operations covered by the renegotiation agree¬ 
ment become available. 

3. The Chiefs of the Technical Services and the Com¬ 
manding General, Army Air Forces, may redelegate the 
authority hereby delegated to them to such officers in their 
respective organizations as they may designate in writing, 
but no such delegation shall be made as to contractors and 
subcontractors with total sales in excess of $5,000,000 with¬ 
out the written approval of the War Department Price 
Adjustment Board. It is recommended that they re- 
237 delegate this authority forthwith, so far as feasible, 
as to contractors and subcontractors with total sales 
not in excess of $5,000,000 for the period under renegotia¬ 
tion, to the officers in their respective district or area or¬ 
ganizations under whose direct supervision renegotiation 
with such contractors and subcontractors is being or will 
be conducted. Any person to whom power and authority 
is duly delegated pursuant hereto shall have the power to 
redelegate in writing such power and authority if (i) the 
person making such a redelegation and the person to whom 
it is made are officers of the same Technical Service or of 
the Army Air Forces, as the case may be; and (ii) the per¬ 
son to whom such a redelegation is made is a person to 
whom the Chief of a Technical Service or the Commanding 
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General, Army Air Forces, might have delegated power 
and authority pursuant hereto. No such redelegation may 
be made, however, as to contractors or subcontractors 

' * i 

whose total sales exceed $5,000,000 for the fiscal period 
under renegotiation without the prior written approval! of 
the Board. 

j 

4. In the interest of developing and maintaining Uni¬ 
formity of approach and consideration in all renegotiation 
settlements to the end that substantially uniform results 
may be obtained in comparable situations, it is necessary 
that close and constant contact be established between |all 
officers exercising authority under this delegation, the Of¬ 
fices of the Chiefs of the Technical Services and the Com¬ 
manding General, Army Air Forces, and the War Depart¬ 
ment Price Adjustment Board. A free interchange of views 
and information is necessary and important in connection 
with settlement agreements negotiated with contractors or 
subcontractors primarily engaged in the same industry or 
in the production of material and supplies of the same 
character as that produced by other contractors or sub¬ 
contractors assigned or cleared to the same or a different 
department or service for renegotiation. The Chiefs of the 
Technical Services and the Commanding General, Army 
Air Forces, will establish and maintain appropriate pro¬ 
cedures within their respective organizations to assure 
such uniformity of approach and result. 

5. Nothing herein contained shall be construed as modi¬ 
fying the obligation of the Price Adjustment Sections ajnd 
the officers executing the final agreements negotiated by 
them to observe and follow the principles, policies and pro¬ 
cedures to be followed in renegotiation as established by 
the War Department Price Adjustment Board from tii^e 
to time. 

6. The Chiefs of the Technical Services and the Com¬ 
manding General, Army Air Forces, are charged with tbe 
responsibility of assuring the maintenance and preserya- 
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tion of adequate records showing the basis upon which 
every settlement covered by a final agreement executed 
pursuant to this delegation of authority was negotiated 
and the factors which were considered in determining the 
existence and extent of excessive profits. These records 
shall be prepared in the manner and following forms and 
procedures prescribed from time to time by the War 
238 Department Price Adjustment Board for that pur¬ 
pose. 

7. All agreements executed pursuant to the delegation of 
authority shall be on standard forms prescribed by the War 
Department Price Adjustment Board, and there shall be no 
substantial deviation therefrom without the prior approval 
of the Board. Originals and conformed copies of all such 
agreements shall be filed with the War Department Price 
Adjustment Board in such numbers and within such time 
after execution thereof as the Board may prescribe. The 
distribution thereof to other Departments and Services 
charged with the functioning of such agreements shall be 
made by the officer executing the same, in accordance with 
instructions to be issued by the War Department Price 
Adjustment Board. 

8. The War Department Price Adjustment Board is au¬ 
thorized to interpret and apply this delegation of authority. 

9. The authority hereby delegated shall be effective as of 
12:01 a.m. on May 17,1943, and is retroactive to such time. 
The authority hereby delegated may be revoked or modi¬ 
fied at any time. 

10. The memorandum dated May 8, 1943, effective 12:01 
a.m. on May 17, 1943, for the Chiefs of Supply Services, 
Army Service Forces, Commanding General, Army Air 
Forces, on the subject “Delegation of Authority under 
Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, as amended by Section 801 of the 
Revenue Act of 1942”, is superseded hereby but no action 
taken thereunder shall be affected and all delegations of 
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authority made under the authority of such superseded 
memorandum dated May 8, 1943, shall continue until 
amended or rescinded as delegations of authority pursuant 
to authority delegated by this memorandum. 

Robert P. Patterson 
Robert P. Patterson, 

Under Secretary of War . j 

240 Respondent's Exhibit WW 

18 October 1943 

Memorandum for Division Engineers, Corps of Engineers. 

Subject: Redelegation of Authority of Chief of Engineers, 
relative to Renegotiation for the Period under Consid- 
eration, to Division Engineers, Corps of Engineers. 

1. The authority delegated to the Chief of Engineers by 
memorandum from the Under Secretary of War dated 6 
August 1943, to the Chiefs of Technical Services, Army 
Service Forces, Commanding General, Army Air Forces, 
subject: “Delegation of authority under Section 403 of tike 
Sixth Supplemental National Defense Appropriation Acjt, 
1942, as amended” (R.M. 823.2) is hereby redelegated 'with 
respect to contractors and subcontractors whose total sal^s 
are not in excess of $10,000,000 for the period under rene¬ 
gotiation, by the Chief of Engineers, subject to the limita¬ 
tions herein, to the respective Division Engineers (or Acting 
Division Engineers), Corps of Engineers, in whose offices 
price adjustment sections have been or may be established 
and to whom such contractors and subcontractors have be^n 
or may be reassigned by the Chief of Engineers for renego¬ 
tiation. The terms “total sales” and “period” as us^d 
herein shall have the same meaning as in the said memo- 
randum dated 6 August 1943. 

2. The authority hereby delegated shall be subject to all 
the terms, conditions, and limitations prescribed by the 
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Under Secretary of War in said memorandum of 6 August 
1943. 

3. The authority hereby delegated shall not be redelegated 
except with the prior written approval of the Chief of 
Engineers; provided, that with respect to contractors and 
subcontractors whose total sales exceed $5,000,000 for the 
period under renegotiation, no such redelegation shall be 
made without also the prior written approval of the War 
Department Price Adjustment Board. 

4. This delegation of authority shall not be construed to 
preclude the Chief of Engineers from exercising concur¬ 
rently the authority and discretion delegated to him by 
memorandum of 6 August 1943, as aforesaid. 

241 5. This delegation of authority may be revoked, 

modified or amended, in whole or in part, at any 
time by the Chief of Engineers. 

6. This memorandum supersedes the memorandum for 
Division Engineers, Corps of Engineers, subject: “Re¬ 
delegation of Authority of Chief of Engineers, relative 
to Renegotiation on Overall Basis, to Division Engineers, 
Corps of Engineers”, dated 21 August 1943. 

7. This delegation of authority is subject to the written 
approval of the War Department Price Adjustment Board. 

Thomas M. Robins 
Thomas M. Robins 
Major General 
Acting Chief of Engineers 

Approved 

Joseph M. Dodge 

Joseph M. Dodge, Chairman 
War Department Price Adjustment Board 
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243 Respondent's Exhibit XX 

26 February 1944 

Memorandum for The Under Secretary of War 

Subject: Delegation of Discretion and Authority Under 
the Renegotiation Act. 

1. Pursuant to Section 403(f) of the Renegotiation Act 
as effective with respect to fiscal years of contractors ahd 
subcontractors ending prior to July 1, 1943 and pursuant 
to Paragraph 4 of the delegation of authority to me by 
the War Contracts Price Adjustment Board dated % 
February 1944, I hereby delegate to the Under Secretary 
of War, all of the powers, functions and duties conferred 
upon me by the Renegotiation Act and by the said delegation 
of authority to me by the War Contracts Price Adjustment 
Board dated 26 February 1944, excepting therefrom, how¬ 
ever, the authority and discretion delegated by me to the 
Joint Price Adjustment Board by memorandum dated 
24 September 1943. 

2. The powers, functions and duties hereby delegated fo 
the Under Secretary of War may be delegated, in whole 6r 
in part, by him to such officers or agencies of the United 
States as he may designate and he may authorize such 
officers or agencies to make successive redelegations of su^h 
powders, functions and duties. 

3. This memorandum supersedes the memorandum for 
the Under Secretary of War dated 6 August 1943 delegatihg 
power under Section 403 of the Sixth Supplemental Na¬ 
tional Defense Appropriation Act, 1943, as amended, but 
any action taken under the authority of such superseded 
memorandum shall not be affected and all delegations jof 
authority made thereunder shall continue in full force ahd 
effect until amended or rescinded. 

i 

Robert P. Patterson 
Acting Secretary of War 
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245 Respondent's Exhibit YY 

26 February 1944 

Memorandum for: Chiefs of Technical Services, Army 
Service Forces, Commanding General, Army Air 
Forces. 

Subject: Delegation of Authority Under the Renegotia¬ 
tion Act. 

1. By virtue of the powers, functions and duties vested in 
the Secretary of War by the Renegotiation Act, or vested 
in the War Contracts Price Adjustment Board, created 
by the Renegotiation Act (hereinafter referred to as the 
Act), and delegated to the Secretary of War and, in turn, 
delegated to me by memorandum of the Secretary of War 
dated 26 February 1944,1 hereby redelegate certain of such 
powers, functions, and duties as follows: 

(a) The Chief of the Technical Service or the Command¬ 
ing General, Army Air Forces, as the case may be, to whom 
has been assigned responsibility for the conduct of renego¬ 
tiation under the Act with a contractor or subcontractor 
whose total sales do not exceed $10,000,000 in the aggregate 
for the period under consideration is authorized to enter 
into final or other agreements with such contractor or sub¬ 
contractor (which agreements shall be conclusive according 
to the terms and not subject to review), determining and 
eliminating excessive profits under the Act for such period 
or determining that no excessive profits have been realized, 
received, or accrued during such period, with full authority 
to execute such agreements on behalf of all officials and 
agencies of the United States having renegotiation au¬ 
thority under the Act. 

(i) The term “total sales” means sales of all kinds 
(except as hereinafter provided in this paragraph) whether 
for war or for civilian use and whether or not subject to 
renegotiation, made by the contractor or subcontractor, as 
determined by the officer executing the agreement on behalf 
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of the United States. The execution of any such agreement 
by a chief of a Technical Service or the Commanding Gen¬ 
eral, Army Air Forces, or by the duly authorized repre¬ 
sentative of any of them, shall be conclusive as to the facts 
necessary to establish the authority of the person executing 
such agreement in behalf of the United States. Where tjtie 
contractor or subcontractor is a corporation, “ total sale^” 
shall also include sales by any corporation which as of t]tie 
date of the agreement to be executed has been assigned 
for renegotiation to the Technical Service, or to the Arnfiy 
Air Forces as the case may be, charged with the renegotia¬ 
tion of the contractor or subcontractor and which is repre¬ 
sented by the contractor or subcontractor to be its corporate 
parent or one of its corporate subsidiaries. For the pur¬ 
poses of this delegation of authority a parent cdr- 
246 poration is defined as a corporation which owns 
more than 50% of the voting stock of the contractor 
or subcontractor; likewise a subsidiary corporation shill 
be a corporation of which more than 50% of the voting stojjk 
is owned by the contractor or subcontractor. Where tljie 
contractor or subcontractor is a corporation, in computing 
“total sales”, inter-company sales between the contractor 
or subcontractor and its corporate parent or one or moj*e 
of its subsidiaries included in a consolidated renegotiation, 
shall be eliminated, but shall not be eliminated in cas^s 
where renegotiation is to proceed on an unconsolidated 
basis. 

I 

(ii) The term “period” means a fiscal year period bf 
one year, except in those instances where the Army Renego¬ 
tiation Manual as modified from time to time, authorizes 
the application of this delegation of authority to a shorter 
or longer period. 

(iii) The terms “officer” and “officers” as used in sub- 
paragraphs (a) and (c) of this memorandum shall include 
within their meaning civilian employees. 
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(b) Without limiting authority otherwise granted here¬ 
by, the Chief of the Technical Service or the Commanding 
General, Army Air Forces, as the case may be, to whom 
the War Department Price Adjustment Board has assigned 
responsibility for the conduct of the renegotiation is hereby 
authorized, regardless of the amount of net sales of the 
contractor or subcontractor: 

(1) to receive statements showing the actual or estimated 
results of operations of the contractor or subcontractor, in 
cases in which the renegotiation agreement obligates the 
contractor or subcontractor to file certain statements, and 

(2) to reopen the renegotiation with the contractor or 
subcontractor in cases in which the renegotiation agreement 
permits such reopening after statements showing the actual 
results of operations covered by the renegotiation agree¬ 
ment become available. 

(c) The Chief of the Technical Services and the Com¬ 
manding General, Army Air Forces may redelegate the 
authority delegated to them by subparagraph (a) to such 
officers in their respective organizations as they may desig¬ 
nate in writing, but no such delegation shall be made as to 
contractors and subcontractors with total sales in excess of 
$5,000,000 for the fiscal period under consideration without 
the prior written approval of the War Department Price 

Adjustment Board. It is recommended that they 
247 redelegate this authority forthwith, as far as fea¬ 
sible, as to contractors and subcontractors with total 
sales not in excess of $5,000,000 for the period under rene¬ 
gotiation, to the officers in their respective districts or area 
organizations under whose direct supervision renegotiation 
with such contractors and subcontractors is being or will be 
conducted. Any person to whom power and authority is 
duly delegated pursuant hereto shall have the power to 
redelegate in writing such power and authority if (i) the 
person making such a redelegation and the person to whom 
it is made are officers of the same Technical Service or of 
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the Army Air Forces, as the case may be, and (ii) the 
person to whom such a redelegation is made is a person to 
whom the Chief of a Technical Service or the Commanding 
General, Army Air Forces, might have delegated power 
and authority pursuant hereto. The said redelegation mny 
be made, however, as to contractors or subcontractors who^e 
total sales exceed $5,000,000 for the fiscal period und^r 
renegotiation without the prior written approval of the W^r 
Department Price Adjustment Board. 

(d) Whenever as a result of renegotiation of individual 
or joint venture contracts or subcontracts, separately J>r 
some or all of them as a group, by the Chief of Engineers 
or his duly authorized representative or representative^, 
it shall have been determined that excessive profits ha\fe 
or have not been realized, received or accrued thereundei*, 
the Chief of Engineers may, regardless of the total sates 
of the contractor or subcontractor for the period, or und^r 
the contracts and subcontracts under consideration, entqr 
into final or other agreements with such contractor c\t 
subcontractor (which agreements shall be conclusive accord¬ 
ing to their terms and not subject to review), determining 
and eliminating excessive profits under the Act realized, 
received, or accrued by such contractor or subcontractor or 
determining that no excessive profits have been realized, 
received or accrued thereunder, with full authority to exe¬ 
cute such agreements on behalf of all officials and agencies 
of the United States having renegotiation authority unddr 
the Act. The Chief of Engineers may redelegate the au¬ 
thority delegated to him by this subparagraph to suc^i 
officer or officers in his organization as he may designate ijn 
writing and may authorize successive redelegation thereof. 

(e) In the interest of developing and maintaining uni¬ 
formity of approach and consideration in all renegotiation 
settlements to the end that substantially uniform results 
may be obtained in comparable situations, it is necessarjp 
that close and constant contact be established between all 

I 

I 

i 
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officers exercising authority under this delegation, the offices 
of the Chiefs of the Technical Services and the Command¬ 
ing General, Army Air Forces and the War Department 
Price Adjustment Board. A free interchange of views and 
information is necessary and important in connection with 
settlement agreements negotiated with contractors or sub¬ 
contractors primarily engaged in the same industry or in 
the production of material and supplies of the same char¬ 
acter as that produced by other contractors or 
248 subcontractors assigned or cleared to the same or a 
different department or service for renegotiation. 
The Chiefs of the Technical Services and the Commanding 
General, Army Air Forces, will establish and maintain 
appropriate procedures within their respective organiza¬ 
tions to secure such uniformity of approach and result. 

(f) In the exercise of the authority and discretion dele¬ 
gated hereby all officials and agencies of the War Depart¬ 
ment shall be governed by the applicable interpretations 
and regulations issued from time to time by the War Con¬ 
tracts Price Adjustment Board created by the Renegotia¬ 
tion Act, and by the Army Renegotiation Manual. This 
subparagraph shall not, however, constitute a limitation 
upon the authority and discretion delegated by this memo¬ 
randum. 

(g) The Chairman, War Department Price Adjustment 
Board is authorized to interpret and apply this memo¬ 
randum. 

(h) The authority hereby delegated shall be effective as 
of the date hereof. 

2. This memorandum rescinds the following memo¬ 
randa : 

(a) Memorandum for the Chiefs of the Supply Services, 
Army Service Forces, Commanding General, Army Air 
Forces, dated 6 August 1943, subject: “Delegation of 
Authority under Section 403 of the Sixth Supplemental 
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National Defense Appropriation Act, 1942, as amendecj”; 
and j . 

(b) Memorandum for the Chief of Engineers dated 6 
August 1943, as amended 29 December 1943, subject: “Re¬ 
negotiation of Construction Contracts’’; 

but any action taken under the authority of the superseded 
memoranda shall not be affected, and all delegations of 
authority made thereunder shall continue in full force hnd 
effect until amended or rescinded. 

Robert P. Patterson 
Robert P. Patterson, 

Under Secretary of War. 
_ 

250 Respondent's Exhibit ZZ 

30 March 1944 

Memorandum for Division Engineers, Corps of Engineers. 

Subject: Redelegation of Authority of Chief of Engineers 
under the Renegotiation Act to Division Engineers, 
Corps of Engineers. 

1. The authority delegated to the Chief of Engineers |by 
Memorandum for Chiefs of Technical Services, Anjny 
Service Forces, Commanding General, Army Air Forces, 
dated 26 February 1944, subject: “Delegation of 
Under the Renegotiation Act”, signed by Robert 
son, Under Secretary of War, a photostatic copy of wh^ch 
is hereto attached and made a part hereof (hereinafter 
referred to as the memorandum of 26 February 1944), is 
hereby redelegated by the Chief of Engineers to the respec¬ 
tive Division Engineers (or Acting Division Engineers), 
Corps of Engineers, in whose offices price adjustment sec¬ 
tions have been or may be established and to whom con¬ 
tractors and subcontractors (assigned to the Chief of 
Engineers for the conduct of renegotiation) have been or 
may be reassigned by the Chief of Engineers for the con¬ 
duct of renegotiation. 


Authority 
P. Patter- 
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2. The authority hereby delegated shall be subject to all 
the terms, conditions, and limitations as defined and pre¬ 
scribed by the memorandum of 26 February 1944, and to 
such instructions as have been or may be issued by the 
Chief of Engineers not in conflict therewith. 

3. This delegation of authority shall not be construed 
to preclude the Chief of Engineers from exercising con¬ 
currently the powders, functions, and duties delegated to 
him by the memorandum of 26 February 1944. 

4. The authority hereby delegated shall not be redele¬ 
gated except with the prior w^ritten approval of the Chief 
of Engineers; provided, that with respect to the authority 
delegated to the Chief of Engineers by subparagraph (a) 
of paragraph 1 of the memorandum of 26 February 1944 
as to contractors and subcontractors with total sales in 
excess of $5,000,000 for the fiscal period under considera¬ 
tion, there shall be no redelegation without also the prior 
written approval of the War Department Price Adjustment 
Board. 

5. The authority hereby delegated may be revoked or 
amended, in whole or in part, at any time by the Chief of 
Engineers. 

6. The authority hereby delegated shall be effective as of 
26 February 1944 and shall be retroactive to such date. 

251 7. This memorandum rescinds the following 

memoranda: 

a. Memorandum for Division Engineers, Corps of Engi¬ 
neers, dated 18 October 1943, subject: 1 ‘Redelegation of 
Authority of Chief of Engineers, relative to Renegotiation 
for the Period under Consideration, to Division Engineers, 
Corps of Engineers”, signed by Thomas M. Robins, Major 
General, Acting Chief of Engineers, approved Joseph M. 
Dodge, Chairman, War Department Price Adjustment 
Board; 

b. Memorandum for Division Engineers, Corps of Engi¬ 
neers, dated 6 October 1943, subject: “Redelegation of 
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Authority of Chief of Engineers, relative to Renegotiation 
of Construction Contracts on Separate or Group Contract 
Basis, to Division Engineers, Corps of Engineers”, signed 
by Thomas M. Robins, Major General, Acting Chief ^>f 
Engineers; and 

c. Memorandum for Division Engineers, Corps of Engi¬ 
neers, dated 3 January 1944, subject: “Renegotiation |>f 
Construction Contracts”, signed by E. Reybold, MajOr 
General, Chief of Engineers, amending said memorandupi 
of 6 October 1943; 

but any action taken under the authority of such superseded 
memoranda shall not be affected. 

8. This delegation of authority is subject to the written 
approval of the War Department Price Adjustment Boaijd. 

Thomas M. Robins 
Thomas M. Robins 
Major General 
Acting Chief of Engineers 

Approved 

Joseph M. Dodge 
Joseph M. Dodge, Chairman 

War Department Price Adjustment Board 

— 

256 25 T. C. No. 131 


THE TAX COURT OF THE UNITED STATES 

Hanlon-Waters, Inc., Petitioner , 
v. 

United States, Respondent. 

Docket No. 534-R. Filed March 6,1956. 

Under an agreement dated July 16, 1943, between peti¬ 
tioner and respondent, it was agreed that the “repricing” 
provided for in Paragraph III would be accepted as a fipal 
renegotiation of excessive profits for 1943 in so far |as 



three contracts were concerned, subject to the right of the 
Under Secretary of War or his duly authorized representa¬ 
tive to reopen the renegotiation in his discretion at any¬ 
time within sixty days after the contractor filed with the 
Under Secretary of War a statement showing actual results 
of its operations for 1943, if the actual figures proved to 
be materially at variance with estimates on which the 
“repricing” was based. Statement was filed on April 8, 
1944, and on June 5, 1944, the Division Engineer, South¬ 
western Division, War Department, sent petitioner a letter 
in which, after referring to the July 16, 1943 agreement, 
he notified petitioner that all matters in any wise relating 
to a consideration of its business for 1943, pursuant to the 
Renegotiation Act, were reopened. Held: 

1. The Division Engineer had delegated authority from 
the Under Secretary of War to reopen renegotiation with 
a contractor in cases in which the renegotiation agreement 
permitted such reopening after statement showing the 
actual results of operations covered by a renegotiation 
agreement became available, and the Division Engineer 
exercised that authority in giving petitioner notice of re¬ 
opening in the letter of June 5, 1944. 

257 2. Renegotiation as to the three contracts was 

reopened by the letter of June 5, 1944, and the War 
Contracts Price Adjustment Board, the renegotiation au¬ 
thority under the Renegotiation Act of 1943 properly in¬ 
cluded in petitioner’s renegotiable business for 1943 the 
income from the three contracts. 

Alexander M. Heron, Esq., for the petitioner. 

Frederick N. Curley, Esq., for the respondent. 

Opinion 

Raum, Judge : This case is here on remand from the 
Court of Appeals for the District of Columbia, 222 F. 2d 
798. The parties requested the opportunity for oral argu¬ 
ment and the filing of additional briefs. Such request was 


granted. Oral argument was had and some delegations of 
authority made under the Renegotiation Acts of 1942 aind 
1943 were admitted in evidence. Additional briefs wbre 
filed. 

The petitioner does not dispute the authenticity of tjhe 
delegations of authority mentioned above, and they aire 
incorporated by reference as part of the facts found by 
this Court (20 T.C. 537). 

The controversy in this case results from the respondent’s 
determination that the petitioner in the fiscal year end^d 
December 31, 1943, had realized excessive profits whi^h 
should be eliminated in the amount of $1,202,539.70. Tjhe 
petitioner alleged in its petition that this determination 
was in error because (1) the Board improperly ^n- 
258 eluded in petitioner’s renegotiable business the pro¬ 
ceeds and profits earned under three specifically 
enumerated contracts, since these contracts had been pre¬ 
viously renegotiated on behalf of the United States by 
direction of the Under Secretary of War under a renegotia¬ 
tion agreement dated July 16, 1943; and (2) the order ^>f 
the War Contracts Price Adjustment Board dated Decem¬ 
ber 14, 1945, from which petitioner was appealing, was 
entered more than one year after the commencement of 
renegotiation. 

This Court’s opinion, dated May 29, 1953 (20 T.C. 537), 
held that the income from the three contracts realized by 
petitioner in 1943 was properly included in its renegotiable 
business for 1943 in accordance with paragraph III of the 
agreement dated July 16,1943, and that no reopening under 
paragraph VI of that agreement was required. It alko 
held that an agreement executed by petitioner’s successor 
and the respondent "was effective to extend the statuto 
period to December 31, 1945, and that the order enter 
within the period as extended was timely. 

The petitioner appealed to the United States Court 6f 
Appeals for the District of Columbia, which, on April 14, 
1955 (222 F. 2d 798), approved this Court’s decision th^t 
the order was entered within the statutory period as ek- 




134 


tended. However, the Court of Appeals held that “a fair 
reading of the agreement leads to the conclusion that the 
United States agreed that the ‘repricing’ would be accepted 
as a final renegotiation of excessive profits for 1943 in so 
far as the specific three contracts and purchase 
259 orders were concerned, unless the United States 
exercised its discretion to reopen under the condi¬ 
tions of Paragraph VI”. In remanding the proceeding to 
this Court for further action the Court of Appeals said 
(at p. 802): 

Since the Tax Court found that the profits for 1943 were 
renegotiate under Paragraph III, without regard to Para¬ 
graph VI, it did not decide -whether the Under Secretary 
of War or his representative had exercised his discretion 
to reopen under Paragraph VI, as the United States con¬ 
tends was done, or whether the negotiators for the Govern¬ 
ment were without authority to execute a renegotiation 
agreement for the year 1943, as the United States also 
contends. Therefore we will remand the case to the Tax 
Court for its initial disposition of those questions. 

The agreement, dated July 16, 1943, was executed on 
September 10, 1943, by the petitioner and by the Division 
Engineer, Corps of Engineers, Southwestern Division, “By 
Direction of the Under Secretary of War Acting in behalf 
of the Secretary of War pursuant to authority conferred 
by subsection (f) of said Section 403, as amended.” Para¬ 
graph I provided for the payment of $556,000 to the United 
States as representing the amount of excessive profits 
realized or likely to be realized by petitioner during its 
“fiscal year ending December 31, 1942,” and which should 
be eliminated and refunded pursuant to the Renegotiation 
Act of 1942. Paragraph III required the petitioner to 
refund or credit to the United States an amount equal to 
22*4 per cent of the actual net sales of all units which as 
of July 16, 1943, were included in the following contracts: 

Contract No. W-1465-eng-268 (Purchase Order No. M- 
1558) 


Contract No. W-781-eng-1185 (Purchase Order No. DL- 
1004-OT-112) 

Contract No. W-781-eng-1189 (Purchase Order No. DL- 
1009) 

260 Paragraph III also provided: 

I 

The contractor represents that in its opinion such redac¬ 
tions are calculated to eliminate from the contracts enu¬ 
merated above, profits found herein to have been realized, 
or likely to be realized, which should be eliminated pursuant 
to the provisions of the Act. The provisions of this para¬ 
graph, however, shall be without prejudice to subsequent 
renegotiation pursuant to the Act, relating to any fiscal 
year subsequent to the fiscal year ending December 31,1942. 

Paragraph V provided that the petition would furnish to 
the Under Secretary of War a written statement showing 
the actual results of its operations for the fiscal year 1943 
under the certification of independent public accountants 
within a reasonable time after the end of that fiscal ye^r. 

Paragraph VI provided that: 

The finding herein shall be deemed a final and conclusive 
determination of the profits of the contractor for the fiscal 
year 1942 under said contracts enumerated and described 
in “Exhibit A”, and under contracts and purchase orders 
to the extent as set forth in Paragraph III hereof for tjie 
fiscal year 1943, which should be eliminated pursuant to 
the Act, subject to the right of the Under Secretary of War 
or his duly authorized representative, (a) to reopen the 
renegotiation in his discretion at any time within sixty 
(60) days after the contractor shall have filed with the 
Under Secretary of War a statement of financial state¬ 
ments provided for in Paragraph V herein, if the actual 
figures with respect to such factors as cost, volume of 
production and nature of products prove to be materially 
at variance with the estimates on which the finding herein 
was based, and (b) to reopen the renegotiation in his d^s- 
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cretion at any time hereafter upon a showing of fraud 
or malfeasance or a wilful misrepresentation of a material 
fact. Subject to the foregoing, performance by the con¬ 
tractor of this agreement shall be in full release and dis¬ 
charge of all liability of the contractor under the Act to 
refund or repay to the Government any amount of profits 
realized by said contractor under said contracts. 

261 Paragraph VIII provided that: 

This agreement has been duly executed by or on behalf 
of the contractor pursuant to proper authority and by or 
on behalf of the Secretary of War and by or on behalf of 
the Chairman of the Maritime Commission, pursuant to 
authority conferred by subsection (c)(4), Section 403 of 
the Sixth Supplemental National Defense Appropriation 
Act, 1942, as heretofore amended. The authority of the 
Secretary and the Chairman has been duly delegated to 
the person executing this agreement in their behalf by dele¬ 
gations of authority and discretion made pursuant to sub¬ 
section (f) of said Section 403, as amended. 

On September 20,1943, petitioner remitted to the Division 
Engineer the total sum of $2,499,920.76 in conformity with 
the requirements of the agreement. Of this amount, 
$556,000 represented refund of excessive profits with re¬ 
spect to 1942, and the remaining $1,943,920.76 represented 
refunds required with respect to the three contracts men¬ 
tioned in paragraph III of the agreement. Subsequently, 
by letter dated October 2, 1945, from General Finance 
Corporation (which had meanwhile succeeded to the busi¬ 
ness of petitioner), the obligation to refund a further gross 
payment in the amount of $778,709.19 with respect to the 
three contracts was acknowledged, and payment in the 
net amount of $143,042.06 (computed after tax credits 
under Section 3806 of the Internal Revenue Code of 1939), 
was simultaneously made. This last payment was made 
pursuant to the agreement dated July 16, 1943, but was 
paid and accepted with the understanding that the payment 
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and its receipt should be without prejudice to the conten¬ 
tions of either of the parties with respect to their positions 
and claims relating to the July 16, 1943, agreement. 

262 On April 8,1944, Hanlon-Waters Division, Generkl 
Finance Corporation, forwarded to the Contract 

Renegotiation Section of the Office of the Division Engineet, 
Southwestern Division, an audit report of petitioner fc^r 
its 1943 operations. The submission of this audit report 
was for the first submission of petitioner’s complete opera¬ 
tions for 1943. On April 24, 1944, the Division Engineer 
wrote petitioner that the matter of its statutory renegotia¬ 
tion proceedings had been assigned to his office and re¬ 
quested it to file a standard form of Contractor’s Report 
in compliance with a provision of the Renegotiation Act of 
1943 requiring the filing by contractors of financial state¬ 
ments. Thereafter, on May 1, 1944, petitioner sent to the 
Contract Renegotiation Division of the Office of the Divi¬ 
sion Engineer, Southwestern Division, the executed stand¬ 
ard form of Contractor’s Report, calling attention to the 
audit previously filed and incorporating this audit into 
the report by reference. 

On June 5, 1944, the following letter was mailed to 
Hanlon-Waters Division, General Finance Corporation, by 
the Division Engineer: 

263 The War Contracts Price Adjustment Board has 
determined that renegotiation proceedings under th^ 

Renegotiation Act (Title VII of the 1943 Act) for youi* 
fiscal year ended December 31, 1943, shall be conducted 
initially by this office. 

A conference with you with respect to this matter is 
hereby set for 26 June 1944 at the Office of the Division 
Engineer, 1114 Commerce Street, Dallas, Texas. If thafr 
time is not convenient, kindly advise us promptly in orde^ 
that a continuance may be arranged. 

This notice, sent by registered mail, constitutes comL 
mencement of the renegotiation proceedings in conformity 
with subsection (c)(1) of the Renegotiation Act. 



This letter shall also constitute notice, if the same be 
necessary that, without admitting any of the terms or 
provisions of a renegotiation agreement dated July 16, 
1943, and signed by Hanlon-Waters, Inc. included in any 
way a renegotiation of all or any part of the renegotiate 
business of said Hanlon-Waters, Inc. for fiscal year ended 
December 31, 1943, all matters in any wise relating to a 
consideration of business of said Hanlon-Waters, Inc. for 
the fiscal year ended December 31, 1943, pursuant to the 
Renegotiation Act, shall be and are hereby reopened. 

264 By order dated December 14, 1945, respondent, 
through the War Department Price Adjustment 

Board, determined that $1,202,539.70 represented excessive 
profits for petitioner’s fiscal year ended December 31,1943, 
which should be eliminated. The same order recited the 
elimination of $398,016.50 by letter of October 2, 1945, 
leaving a balance due in the amount of $804,523.20. No 
review of the order being had, petitioner was notified of 
its finality by the War Contracts Price Adjustment Board 
on April 16, 1945. • .-V? 

The excessive profits of $1,202,539.70 included $599,268.46 
of profits attributable to the three contracts. 

Petitioner and respondent have agreed that if the income 
received by petitioner for its 1943 fiscal year under the 
three contracts is exempt from further renegotiation, then 
the amount of petitioner’s profit which must be eliminated 
for its fiscal year ended December 31, 1943, is $603,271.24 
less $398,016.50, or $205,254.74. 

The petitioner contends that the agreement dated July 
16, 1943, was never reopened and is final and binding 
according to its terms because (a) the letter of June 5,1944, 
contains no suggestion that the Division Engineer 

265 was exercising authority delegated to him by the 
Under Secretary of War to reopen, or that there 

was a material variance between the actual figures and 
estimated figures; (b) the letter of June 5 reflects a con¬ 
sidered decision not to invoke the authority of the Under 
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Secretary and to proceed exclusively under the authority 
of the Renegotiation Act of 1943; and (c) since final action 
concerning the elimination of excessive profits realized 
from the three contracts in question was taken by the War 
Contracts Price Adjustment Board such action was taken 
pursuant to the provisions of the Renegotiation Act of 1943 
and not pursuant to the agreement of July 16, 1943. 

Although there is some superficial plausibility to peti¬ 
tioner’s contentions, careful reflection will show that they 
are without substance. The agreement dated July ^6, 
1943, provided that the findings therein as to excessive 
profits from the three contracts should be deemed a final 
and conclusive determination of profits which should be 
eliminated unless the “ Under Secretary of War or ijis 
duly authorized representative” exercised the discretion 
given to reopen renegotiation within 60 days from the date 
a statement was furnished to the “Under Secretary j>f 
War” by the petitioner showing the actual results of its 
operations for the year 1943, if the actual figures wiih 
respect to such factors as cost, volume of production 
266 and nature of product proved to be materially at 
variance with the estimates on which the findings 
made in the agreement were based. On April 8, 1944, 
petitioner sent the Division Engineer, Southwestern Dh^i- 
sion, an audit report showing the results of its 1943 opera¬ 
tions and on June 5, 1944, within the 60-day period, the 
Division Engineer mailed a registered letter to petitioner. 
In this letter the Division Engineer advised petitioner that 
the War Contracts Price Adjustment Board had determined 
that renegotiation proceedings under the Renegotiation Alct 
for its fiscal year ended December 31, 1943, should be con¬ 
ducted initially by his office; that the letter was notice <t>f 
the commencement of the renegotiation proceedings in 
conformity with subsection (c)(1) of the Renegotiation 
Act; and that: 

This letter shall also constitute notice, if the same be 
necessary that, without admitting any of the terms or pro- 



visions of a renegotiation agreement dated July 16, 1943, 
and signed by Hanlon-Waters, Inc. included in any way 
a renegotiation of all or any part of the renegotiable busi¬ 
ness of said Hanlon-Waters, Inc. for fiscal year ended 
December 31, 1943, all matters in any wise relating to a 
consideration of business of said Hanlon-Waters, Inc. for 
the fiscal year ended December 31, 1943, pursuant to the 
Renegotiation Act, shall be and are hereby reopened. 

The letter was signed “For the Division engineerby 
Herbert M. Tatum, Captain, Corps of Engineers, Contract 
Renegotiation Division. 

267 It is true, as petitioner argues, that no suggestion 
was made that the letter was intended to exercise 
the authority of the Under Secretary of War, and that 
there was no statement in the letter that a material vari¬ 
ance had been found between the actual figures in the audit 
report and the estimated figures on which the findings in 
the July 16, 1943 agreement were based. But we do not 
think this rendered the notification ineffective as a reopen¬ 
ing of renegotiation as to the three contracts. 

The agreement of July 16, 1943, did not require that the 
Under Secretary of War or his duly authorized repre¬ 
sentative notify the petitioner that a material variance had 
been found. All that was necessary under its provisions 
was that there be an administrative determination that 
such a variance existed, and that petitioner be notified by 
the Under Secretary or his duly authorized representative 
of reopening of renegotiation. Obviously, if a material 
variance had not been found and did not exist, a notice of 
reopening would serve no useful purpose and petitioner 
would not be here urging that the July 16, 1943 agreement 
was never reopened. That a material variance did in fact 
exist is indicated by the stipulation of the parties that 
the excessive profits which must be eliminated for the year 
1943 will be $599,268.46 more if the income received by 
petitioner from the three contracts is not exempted from 
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petitioner’s 1943 renegotiation than it will be if such income 
is exempted. 

268 The Division Engineer, Southwestern Division, 
was the official who signed the agreement of July- 

16, 1943, by direction of the Under Secretary of War. 
He also was the official to w r hom the petitioner, on April 
8,1944, sent the audit report showing the results of its 194 
operations which, under the provisions of paragraph V o 
the agreement, was to be furnished “to the Under Secretary 
of War”. The Division Engineer notified the petitioned 
in the last paragraph of the letter of June 5, 1944, after 
referring to the July 16, 1943 agreement, that all matters 
in any wise relating to a consideration of its business foir 
the fiscal year ended December 31, 1943, pursuant to th^ 
Renegotiation Act [which included the income from the 
three contracts], were reopened. Under both the Renegoj- 
tiation Act of 1942 and the Renegotiation Act of 1943, there 
had been delegated to the Division Engineer authority to 
act for the Under Secretary of War “to reopen the 
renegotiation with the contractor * • * in cases iii 
which the renegotiation agreement permits such reopening 
after statements showing the actual results of operation^ 
covered by the renegotiation agreement became available .’ n 
This authority came from the Under Secretary of War, 
notwithstanding that the superior renegotiating authorities 
under the 1942 and 1943 Renegotiation Acts were thi 

269 Secretary of War and the War Contracts Price 
Adjustment Board, respectively. The notification 

of reopening was, therefore, the act of the duly authorize*} 
representative of the Under Secretary of War. The events 
which preceded the notification should have put petitioned 
on notice that the Division Engineer was such representaf 
tive. Even if it he assumed that they did not do so, we 

l Delegation of Authority by Under Secretary of War to Chiefs of Technical 
Services, August 6, 1943, Ex. W; Redelegation of Authority by Chief of 
Engineers to Division Engineers, August 21, 1943, Ex. 12-L; Delegation of 
Authority by Under Secretary of War to Chiefs of Technical Service, Febru|- 
ary 26, 1944, Ex. YY; Redelegation of Authority by Chief of Engineers to 
Division Engineers, March 30, 1944, Ex. ZZ. 


i 
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think the fact that a duly authorized representative of the 
Under Secretary of War notified petitioner of reopening 
satisfied the requirements prescribed for such reopening 
contained in paragraph VI of the July 16, 1943 agreement. 

We are unable to agree with petitioner’s contention that 
the letter of June 5, 1944, reflects a considered decision to 
proceed exclusively under the authority of the Renegotia¬ 
tion Act. It is true that in that letter the Division Engineer 
was following the procedure set forth in the Act when he 
informed petitioner that the War Contracts Price Adjust¬ 
ment Board had determined that renegotiation proceedings 
for its fiscal year ended December 31, 1943, were to be con¬ 
ducted initially by his office, and when he notified petitioner 
of the commencement of renegotiation proceedings for that 
year, and of the time and place of conference to be held 
with respect thereto, in conformity with subsection (c)(1) 
of the Act. But in the last paragraph of the letter, when 
he referred to the agreement of July 16, 1943, and stated 
that all matters in anywise relating to a considera- 
270 tion of petitioner’s business, pursuant to the Act, 
which included the profits from the three contracts, 
were reopened, he was not proceeding solely under the 
authority of the Act. He was proceeding to remove an 
obstacle which would have prevented the consideration of 
a part of petitioner’s business pursuant to the Act. The 
source of his right to remove this obstacle was the agree¬ 
ment of July 16, 1943, and not the Renegotiation Act, and 
his reference to that agreement indicates he was aware of 
this fact. We think it is reasonable to assume in these 
circumstances that he w’as proceeding as the authorized 
representative of the Under Secretary of War to exercise 
the right to reopen the renegotiation reserved in the 
agreement, and we hold that the last paragraph of the 
letter of June 5,1944, was effective to reopen renegotiation 
and pave the way for a determination of the excessive 
profits from the three contracts which should be eliminated. 

The Court of Appeals for the District of Columbia, in its 
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opinion by which this proceeding was remanded, stated 
(at p. 802) that‘* In the event of such reopening Paragraph 
III means that the subsequent renegotiation would not be 
prejudiced by the fact that a 22*4% reduction had previa 
ously been agreed to for 1943. ,, There is nothing in the! 
agreement of July 16, 1943, which requires subsequent 
renegotiation, after reopening, to be conducted pursuant 
to the provisions of that agreement. The effect of the 
reopening was to permit the profits from the thre^ 

271 contracts to be considered in connection with th^ 
renegotiation of petitioner’s renegotiate business 

for the year in which those profits were realized. That was 
the fiscal year ended December 31, 1943. Power to renegoj 
tiate as to fiscal years ending after June 30, 1943, is vesteq 
in the War Contracts Price Adjustment Board by subsec-i 
tion (c)(1) of the Renegotiation Act of 1943. The Board 
properly exercised that power when it determined as a 
result of renegotiation proceedings conducted for petition^ 
er’s fiscal year ended December 31, 1943, that petitioner 
had realized excessive profits, from the three contracts 
and its other renegotiate contracts during that year, 
which should be eliminated in the amount of $1,202,539.70. 

Respondent makes an alternative contention that the 
Division Engineer was without authority to execute th^ 
agreement of July 16, 1943, if that agreement constituted 
a renegotiation agreement for the three contracts during 
petitioner’s 1943 fiscal year. The objective of this conten^ 
tion is to permit a determination of the excessive profit^ 
from the three contracts in the event that this Court should 
hold that such determination could not be made because 
there was no reopening of renegotiation in accordance 
with paragraph VI of the agreement. Having held thaij 
renegotiation was reopened by the letter of June 5, 1944j 
and that the respondent correctly determined th<* 

272 amount of the excessive profits of petitioner for it^ 
year ended December 31, 1943, which should be 
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eliminated, no useful purpose would be served by consider¬ 
ing the respondent’s alternative contention. 

Decision will be entered 
for the respondent. 


273 Decision 

Pursuant to the determination of the Court as set forth 
in its findings of fact and opinion filed March 6, 1956, it is 

Ordered and Decided: That the petitioner realized ex¬ 
cessive profits for the year ended December 31, 1943 in 
the amount of $1,202,539.70, of which amount $398,016.50 
was eliminated by a prepayment on October 2,1945, leaving 
a balance due of $804,523.20. 


Enter: 

Entered Mar. 8,1956 


Arnold Baum 
Judge. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Docket No. 534-R 
Hanlon-Waters, Inc., Petitioner, 

i 

v. 

The United States, Respondent. 

Petition for Review of Decision of the Tax Court 
of United States 

Hanlon-Waters, Inc., a corporation, hereby respectfully 
petitions for review of the decision of the Tax Court j of 
the United States in the above proceeding entered on 
March 8, 1956. 

I. The review of the above decision is sought by Hanlon- 
Waters, Inc., a corporation. The respondent, the United 
States is named pursuant to Rule 64 of the Tax Court of 
United States and the Renegotiation Act of 1951 |as 
amended September 1, 1954, c. 1209 par. 8, 68 Stat. 1118; 
50 U.S.C.A. 1231. 

II. The dispute between the parties in this proceeding 
arose under Renegotiation Act, Sec. 403, 6th Supplemental 
National Defense Appropriation Act 1942, as amended. 

HI. The decision sought to be reviewed was entered 
by the Tax Court of United States on March 8, 1^56 
whereby the said Court decided that petitioner re^l- 
275 ized excessive profits for the year ended December 
31, 1943 in the amount of $1,202,539.70 of which 
amount $398,016.50 was eliminated by prepayment on Oc¬ 
tober 2,1945 leaving a balance due of $804,523.20. 

i 

IV. The court in which this review is sought is the 
United States Court of Appeals for the District of Columbia 
Circuit. Review is sought under Internal Revenue Cojie 
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Subtitle F., chapter 76, sub-chapter D, Sec. 7482, 7483, 
Act of August 16, 1954 C. 736, 68A Stat. 890 et seq; 26 
U.S.C. Sec. 7482, 7483. 

V. The Tax Court of the United States committed the 
following errors: 

(a) It included in petitioner’s renegotiable business for 
its fiscal year ended December 31, 1943 the proceeds and 
profits earned by petitioner, under three contracts which 
had been previously renegotiated and were the subject of 
a final renegotiation agreement entered into by the parties 
dated July 16, 1943. 

(b) It failed to hold that the representative of the United 
States who purported to reopen the renegotiation agree¬ 
ment dated July 16, 1943 was without power or authority 
to take such action. 

(c) It held that a representative of the United States 
reopened the renegotiation agreement dated July 16, 1943 
on behalf of the Under Secretary of War. 

(d) It failed to hold that the representative of the United 
States purporting to act on behalf of the Division Engineer 
did not reopen the renegotiation agreement dated July 
16, 1943. 

VI. Wherefore, petitioner prays: 

1. That the United States Court of Appeals for the 
District of Columbia Circuit review the said decision of 
the Tax Court of the United States. 

276 2. That the United States Court of Appeals for 

the District of Columbia Circuit reverse the said 
decision of the Tax Court of the United States. 
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3. And for such other and further relief as to the 
may seem meet and proper. 

Alexander M. Heron 
Alexander M. Heron 
707 Munsey Bldg. 
Washington 4, D. C. 

Richard S. Oldberg, amh j 
Richard S. Oldberg 
111 West Monroe Street 
Chicago, Illinois 

Attorneys for Petitioner, 
Hanlon-Waters, Inc. j 

Service of a copy of the foregoing 
petition for review acknowledged 
this day of June, 1956. 

/s/ George Cochran Doub 
/s/ Frederick N. Curley 

Attorneys for Respondent. 

278 Filed June 4,1956 

Statement of Points 

Petitioner intends to rely upon the following poiijts 
on appeal: 

1. The Tax Court erred in including in petitioner’s reije- 
gotiable business for its fiscal year ended December $1, 
1943 the proceeds and profits earned by petitioner und^r 
three contracts which had been previously renegotiated aijid 
were the subject of a final renegotiation agreement dated 
July 16, 1943, entered into by the parties. 

2. The Tax Court erred in holding that the representa¬ 
tive of the United States who purported to reopen the 
renegotiation agreement dated July 16, 1943 was authcjr- 


i 
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ized and empowered to reopen that agreement under the 
reservation contained in its terms. 

279 3. The Tax Court erred in holding that the rene¬ 

gotiation agreement dated July 16, 1943 was re¬ 
opened. 

4. The Tax Court erred in failing to hold that the 
renegotiation agreement of July 16, 1943 was not reopened 
and that the respondent was bound by its terms. 

5. The Tax Court erred in including in the total amount 
of excessive profits which should be eliminated by peti¬ 
tioner, the sum of $599,268.46 of profits attributable to the 
three contracts which had been finally renegotiated under 
the renegotiation agreement dated July 16, 1943. 

Alexander M. Heron 
Alexander M. Heron 
707 Munsey Bldg. 
Washington 4, D. C. 

Richard S. Oldberg, amh 
Richard S. Oldberg 
111 West Monroe Street 
Chicago, Illinois 

Attorneys for Petitioner , 
Hardon-Waters, Inc . 


Service of copy of the foregoing 
Statement of Points acknowl¬ 
edged this 4th day of June, 1956. 

/s/ George Cochran Dotjb 
/s/ Frederick N. Curley 

Attorneys for Respondent. 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented are: 

1. Whether or not the respondent successfully reopened 
a renegotiation agreement made pursuant to the 1942 
Renegotiation Act, and which reserved the right in the 
Under Secretary of War to reopen the renegotiation upon 
certain conditions, when the reopening was attempted by 
a Division Engineer of the War Department through the 
exercise of authority granted to him under the subsequent 
1943 Renegotiation Act and whose authority to act under 
the 1942 Renegotiation Act had been rescinded. 

2. Whether the respondent is entitled to challenge the 
validity of the renegotiation agreement on the ground 
that the representative of the Government who executed 
it was without authority to do so when the Government 
received the full consideration agreed to be paid under 
the agreement, retained that consideration without offer¬ 
ing to return it, did not raise the issue in its pleadings 
nor in the stipulation between the parties upon which the 
case was tried and presented the question for the first 
time in its brief before the court below nine years after 
the contract had been executed and performed by peti¬ 
tioner. 
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IN THE 


United States Court ol Appeals; 

Fob the Distbict of Columbia Cmcurr 


No. 13,434 


Hanlon-Watbbs, Inc., Petitioner, 


The United States, Respondent. 


On Petition for Review of a Decision of the Tax Court 
Of the United States 


BRIEF FOR HANLON-WATERS, INC., Petitioner 


JURISDICTIONAL STATEMENT 

By petition (J.A. 4) filed in the Tax Court of the 
United States within ninety days after the entry of a 
unilateral determination of excessive profits, petitioned, 
Hanlon-Waters, Inc., sought a redetermination of the 
alleged excessive profits for its fiscal year 1943. The 
proceeding instituted in the Tax Court was pursuant to 
Section 403(e) of the Sixth Supplemental National De¬ 
fense Act, 1942, as amended by Section 703(e) Revenue 
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Act of 1943, known as the Renegotiation Act of 1943, 58 
Stat. 86, 50 U.S.C. App. 1191(e) (1). 

By opinion promulgated March 6, 1956, the Tax Court 
of the United States approved the unilateral determina¬ 
tion which petitioner sought to have redetermined. (J.A. 
131-144.) Thereafter on March 8, 1956 the Tax Court of 
the United States entered its decision (J.A. 144) adopt¬ 
ing the amounts found in the unilateral order. On June 4, 
1956 and within the time allowed, petitioner filed its peti¬ 
tion (JA. 145-147) for review of the decision of the Tax 
Court naming as respondent the United States, pursuant 
to Rule 64 of the Tax Court of the United States and the 
Renegotiation Act of 1951 as amended September 1, 1954, 
c. 1209, paragraph 8,68 Stat. 1118; 50 U.S.C., App. 1231 (h). 

This Court has jurisdiction under the Act of August 16, 
1954, c. 736, 68A Stat. 890, 26 U.S.C., 7482-7483. 

STATEMENT OF THE CASE 

Hanlon-Waters, Inc., the petitioner herein, was a Dela¬ 
ware corporation with a principal place of business in 
Tulsa, Oklahoma. During the time involved in this pro¬ 
ceeding it was engaged principally in the manufacture and 
assembly of portable pipe lines for the transportation of 
liquid fuel. (J.A. 6-7,18.) 

On September 10, 1943 respondent and petitioner 
entered into a renegotiation agreement dated July 16, 
1943. (J.A. 33-48.) The renegotiation agreement pro¬ 
vided that petitioner should pay $556,000.00 to respond¬ 
ent representing the amount of profits realized or likely 
to be realized by petitioner during its fiscal year ending 
December 31, 1942 which should be eliminated and re¬ 
funded pursuant to the Renegotiation Act. (J.A. 34.) 
Payment of this sum was required to be made by peti¬ 
tioner within ten days after the receipt of a fully exe¬ 
cuted copy of the agreement. 
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The same agreement further provided (J.A. 34-37) 
that petitioner should refund or credit to the United 
States a sum equal to 22*4% of the actual net sales of 
all units which as of July 16, 1943 were included in its 
following contracts with the United States: 

Contract No. W-1465-ENG-268 
Contract No. W-781-ENG-1185 
Contract No. W-781-ENG-1189 

The procedure set up for accomplishing these payments 
was that as to all vouchers which had been paid priqr to 
September 1, 1943 repayment should be made within ten 
days after petitioner received an executed copy of the 
agreement. As to sales or purchase orders which peti¬ 
tioner had completed but for which it had not received 
payment prior to September 1, 1943, petitioner was re¬ 
quired to refund or credit 22*4 percent of the invoices or 
vouchers which refund was to be paid to the Treasurer 
of the United States within ten days after petitioner 
received final payment for such purchases. As to pur¬ 
chase orders or parts thereof which were to be completed 
on or after September 1, 1943, petitioner w r as required 
to credit 2214 percent of such vouchers or invoices indi¬ 
cating such credit upon the face thereof. 

Under another provision of the same contract, peti¬ 
tioner was required to furnish to the Under Secretary 
of War a written statement showing the actual results of 
its operations for the fiscal year 1943 under the certifi¬ 
cation of independent public accountants. This written 
statement was to be furnished within a reasonable time hfter 
the end of its 1943 fiscal year. (J.A. 36, If V.) 

This agreement by its own terms (J.A. 36-37, VI) 
provided that its findings should be a final and con¬ 
clusive determination of the profits of petitioner subject, 
however, to the right of the Under Secretary of War or 
his representative to reopen the renegotiation in his dis- 
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cretion at any time within sixty days after petitioner 
should have filed with the Under Secretary a financial 
statement as described above, if the actual figures with 
respect to such factors as costs, volume of production and 
nature of products proved to be materially at variance 
with the estimate on which the finding was based. The 
Under Secretary was also authorized to reopen the rene¬ 
gotiation upon the showing of fraud, malfeasance or will¬ 
ful misrepresentation. Subject to these reservations, the 
agreement provided that performance by petition of its 
terms should be in full release and final discharge of all 
liability of petitioner under the Act to refund or repay 
the respondent any amount of profit realized by petitioner 
under the three contracts previously identified. This 
agreement was a final renegotiation agreement so far as 
these three contracts were concerned. Hawlonr-W aters v. 
United States, 96 U.S.App.D.C. 5, 222 F.2d 798 (1955). 

On September 20, 1943 and within ten days after the 
receipt of its executed copy of the agreement, petitioner 
remitted to respondent the total sum of $2,499,920.76 in 
conformity with the requirements of the agreement. (J.A. 
52-53, 98.) Of this amount, $1,943,920.76 represented 
refunds required under the agreement with respect to the 
three contracts described above. 

On October 20, 1943 the Deputy Director of the Bene- 
gotiation Division of the War Department Price Adjust¬ 
ment Board advised the Chief of Engineers that the Serv¬ 
ice had exceeded its authority in executing the contract 
of July 16, 1943. (J.A. 55-56.) The Deputy Director 
also advised that the Service had failed to include the 
anti-discrimination clause in the July 16 agreement. Fur¬ 
ther consideration was apparently given to the matter 
within the Department. (J.A. 53-54.) This was fol¬ 
lowed by correspondence in which respondent requested 
the execution by petitioner of a modified or supplemental 
agreement, but petitioner was never advised that respond- 



ent denied the authority of its representatives to execute 
the agreement of July 16. On December 9, 1943 respond¬ 
ent’s representative had written to petitioner and advised 
that it was not deemed desirable to provide for tbie 
submission of financial statements by the petitioner. 
(J.A. 56-57.) Petitioner was told that it was desired io 
modify the July 16 agreement so that the findings of tlie 
renegotiation should be final with only one exception. 
That exception was the reservation of authority in the 
Under Secretary of War to reopen the contract in h|s 
discretion at any time thereafter upon the showing of 
fraud, malfeasance or willful misrepresentation of a mate¬ 
rial fact. This letter from respondent was accompanied 
by a proposed supplemental contract (J.A. 58-61) which 
in fact would have made sweeping changes in the July 16 
agreement far beyond anything suggested in the letter 
which accompanied it. The proposed supplemental con¬ 
tract was never executed. 

On February 26, 1944 the newly created War Contracts 
Price Adjustment Board delegated to the Secretary 4^ 
War all of the powers, functions and duties conferred 
upon it by the 1943 Renegotiation Act which had beconte 
law the previous day. Infra, App. 36-38. By a memoran¬ 
dum dated February 26, 1944 the Acting Secretary of Whr 
delegated to the Under Secretary of War all of the 
powers, functions and duties conferred upon him by the 
delegation of authority to him from the War Contracts 
Price Adjustment Board of the same date. (J.A. 123[) 
This memorandum superseded an earlier memoranduin 
(J.A. 115) dated August 6, 1943. The memorandum bf 
August 6, 1943 was the source of the authority undbr 
which the renegotiation agreement of July 16 was exe¬ 
cuted. On the same day, February 26, 1944, the Under 
Secretary of War, by a memorandum to the Chiefs bf 
Technical Services, Army Service Forces, Commanding 
General, Army Air Forces, delegated in turn certain of 
the powers, functions and duties delegated to him by the 
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Secretary of War. (J.A. 124-129.) These were the same 
powers, functions and duties vested in the War Contracts 
Price Adjustment Board by the 1943 Renegotiation Act and 
by it in turn delegated as above outlined. This memo¬ 
randum gave broad authority to the Chiefs of Technical 
Services under the 1943 Act but it did not purport in any 
way to delegate authority or power which had been 
reserved under previously executed contracts. This 
memorandum of February 26, 1944 (J.A. 128-129) ex¬ 
pressly rescinded the memorandum of August 6, 1943 
under which the contract of July 16 had been originally 
executed. 

On April 8, 1944 an audit covering petitioner’s opera¬ 
tions for 1943 was submitted. (J.A. 68.) It was acknowl¬ 
edged by respondent on April 11. (J.A. 69.) A few days 

later respondent wrote petitioner advising that the mat¬ 
ter of its statutory renegotiation proceedings had been 
assigned to the office of the Division Engineer for the 
Southwestern Division, War Department, at Dallas, Texas. 
(J.A. 70-71.) Respondent furnished petitioner with the 
Standard Form of Contractor’s Report and Instructions. 
Petitioner was requested to file a report in compliance 
with the statutory provision requiring the filing by con¬ 
tractors of financial statements under the 1943 Renego¬ 
tiation Act within the time prescribed in such Act. 
Thereafter on May 1, petitioner sent forward the exe¬ 
cuted Standard Form of Contractor’s Report as requested 
calling attention to the audit previously filed on April 11 
and incorporating the audit into the report by reference. 
(J.A. 72-73.) 

By letter of June 5, 1944 the Office of Division Engi¬ 
neer, Southwestern Division, War Department, notified 
General Finance Corporation through its Hanlon-Waters 
Division, that the War Contracts Price Adjustment Board 
had determined that renegotiation proceedings under the 
1943 Renegotiation Act for its fiscal year ended Decern- 
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ber 31, 1943 should be conducted initially by that office. 
(J.A. 74-75.) The Office of Division Engineer requested 
a conference and advised that its letter, sent by registered 
mail, constituted commencement of the renegotiation pro¬ 
ceedings in accordance with sub-section (c)(1) of the |te- 
negotiation Act. The same letter also advised that it 
should constitute notice, if the same should be necessary, 
that without admitting any of the terms or provisions! of 
the renegotiation agreement of July 16, 1943, signed by 
petitioner, included in any way any renegotiation of | all 
or any part of petitioner’s renegotiable business for the 
year ended December 31, 1943, that all matters in any¬ 
wise relating to the consideration of business of s^id 
Hanlon-Waters, Inc., for the fiscal year ended Decem¬ 
ber 31, 1943, pursuant to the Renegotiation Act should 
be and were thereby reopened. 

By order dated December 14, 1945 respondent, through 
the War Department Price Adjustment Board, deter¬ 
mined that $1,202,539.70 represented excessive promts 
earned by petitioner in its fiscal year ended December ^1, 
1943 which should be eliminated. (J.A. 12-14.) In tfiis 
amount were included profits earned by petitioner under 
the three contracts covered by the July 16 agreement. 
(J.A. 27-28.) The same order recited the elimination of 
$398,016.50 by letter of October 2, 1945 leaving a balance 
due in the amount of $804,522.20. No review of this order 
being had, petitioner was notified of its finality by Ifhe 
War Contracts Price Adjustment Board on April 16, 1945. 
(J.A. 10-12.) 

Respondent and petitioner have agreed that if the in¬ 
come received by petitioner for its 1943 fiscal year under 
the three contracts dealt with in the July 16 agreement! is 
exempt from further renegotiation, then that amount jof 
petitioner’s profit which must be eliminated for its fiscal 
year ended December 31, 1943 is $603,271.24 less the 
amount of $398,016.50 which was eliminated by peti- 
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tioner in connection with the gross payment previously 
made. (J.A. 27-28, ft 58.) If the proceeds of the three 
contracts covered by the July 16 agreement are exempt 
from further renegotiation, the foregoing $205,254.74, is 
the total gross amount to which respondent is entitled. 

STATUTES INVOLVED 

The statutes involved in this proceeding are the Rene¬ 
gotiation Acts of 1942 and 1943. The Renegotiation Act 
of 1942 is Section 403 of the Sixth Supplemental National 
Defense Appropriation Act, 1942 (Public 528, 77th Con¬ 
gress) approved April 28, 1942, as amended by Section 
801 of the Revenue Act of 1942 (Public 753, 77th Con¬ 
gress), approved October 21, 1942; by the Military Ap¬ 
propriation Act, 1944 (Public 108, 78th Congress), ap¬ 
proved July 1, 1943 and by Public 149, 78th Congress, 
approved July 14, 1943. The 1943 Act is Section 701 (b) 
of the Revenue Act of 1943 (Public 235, 78th Congress), 
enacted February 25, 1944. Material portions of the 1942 
and 1943 Renegotiation Acts form the Appendix to this 
brief. Infra, App. 25 et seq. 

The statutes above cited form the background against 
which the action in this proceeding occurred but their 
interpretation is not involved in this appeal. 

STATEMENT OF POINTS 

1. The agreement of July 16, 1943 was not reopened 
by the Under Secretary of War. No finding was made 
by the Under Secretary that the actual figures with re¬ 
spect to such factors as cost, volume of production and 
nature of products, were materially at variance with the 
estimates upon which the findings were based. The Under 
Secretary did not undertake or purport to exercise his 
discretion or to reopen the renegotiation pursuant to the 
reservation contained in that agreement. 

2. The representative of the respondent who wrote the 
letter of June 5, 1944 which respondent contends con- 
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stitutes a reopening of the contract, was not authorised 
to exercise this discretion which had been reserved i in 
the Under Secretary. 

3. Respondent may not challenge the authority of its 
representative to execute the July 16 agreement because 

(a) the terms of the Renegotiation Acts, both of 
1942 and of 1943, forbid the annullment, modification, 
setting aside or disregarding of such an agreement;in 
any suit, action or proceeding; 

(b) the delegation of authority under which the 
contract was executed provides that execution shall 
be conclusive as to the facts “necessary to establish 
the authority of the person executing such agreement 
in behalf of United States”. (J. A. 116-117, ft la) j 

(c) the agreement has been ratified by the accep¬ 
tance and retention of consideration paid under it by 
petitioner with full knowledge on the part of respond¬ 
ent of all the facts, respecting its execution, prac¬ 
tically from the time the agreement was executed, 
without any suggestion ever having been made by 
respondent that the execution of the agreement was 
unauthorized, and 

(d) respondent not only failed to challenge the 
validity of the agreement in its answer to the petition 
filed before the Tax Court, but admitted that the 
agreement was valid according to its terms. Re¬ 
spondent is bound by the position taken in its an¬ 
swer and may not, for the first time and under these 
circumstances raise this point in its brief nine years 
later. 


SUMMARY OF ARGUMENT 

The renegotiation agreement of July 16, 1943 was |a 
final agreement with respect to the three principal con¬ 
tracts of petitioner for the year 1943. It contained ;a 
reservation which authorized the Under Secretary of Wir 
or his representative to reopen the contract if upon sub¬ 
mission of a financial statement after the close of tlje 
fiscal year, the actual figures with respect to such faC- 
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tors as cost, volume of production and nature of products 
proved to be materially at variance with the estimates 
upon which the contract was made. Subsequent to the 
execution of this contract, the 1943 Renegotiation Act 
was passed. Authority which had been previously dele¬ 
gated by the Under Secretary of War to various subordi¬ 
nates within the Department under the 1943 Act was 
rescinded. 

New delegations of authority were made under the power 
given by the 1943 Act and within its framework. Sub¬ 
sequent to these delegations under the 1943 Act, a rep¬ 
resentative of the War Department, a Division Engineer, 
notified petitioner that renegotiation for its fiscal year 
1943 was commenced pursuant to the 1943 Act and that, 
without admitting that the previous agreement in any 
way constituted a renegotiation of petitioner’s business 
for the 1943 year, such agreement was, pursuant to the 
Renegotiation Act, reopened. This action by the Divi¬ 
sion Engineer did not constitute a reopening by the Under 
Secretary of War or his duly authorized representative. 
It constituted an effort to reopen the contract under the 
power and authority of the 1943 Act. It was not an 
action under the reservation contained in the contract. 

Respondent had contended in the court below that the 
execution of the July 16, 1943 agreement was invalid be¬ 
cause the official executing it on behalf of the Govern¬ 
ment was without authority to do so. The record shows 
that the respondent considered the question of the au¬ 
thority of the executing officer within two months after 
the contract was executed. No question was ever raised 
by respondent as to the authority of that officer to exe¬ 
cute the agreement until nine years after its execution 
when it was raised for the first time in respondent’s brief 
before the court below. 

Respondent’s answer to the petition in the court below 
admitted that the agreement was valid according to its 
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terms. Respondent may not now raise this issue Which 
was not tendered in the pleadings. 

Respondent received payments of $2,499,920.76 pursu¬ 
ant to the terms of the renegotiation agreement on account 
of both fiscal years 1942 and 1943. Respondent ha$ re¬ 
tained this sum and has never offered to return it. Re¬ 
spondent may not reject the validity of the agreement 
without offering to place petitioner in status quo. 

The case was tried below upon a stipulation of facts 
which stated the issues between the parties. Neither of 
the questions now raised by respondent were among the 
issues which the parties agreed controlled the outcome 
of the case. 

ARGUMENT 

The Renegotiation Agreement of July 16,1943 
Was Never Reopened 

The renegotiation agreement of July 16,1943 was a final 
agreement. It was made pursuant to the authorization 
of the Renegotiation Act of 1942 which was in effect at 
the time it was made. This was the decision by | this 
Court in Hanlon-Waters, Inc. v. United States, 96 If. S. 
App. D. C. 5, 222 F. 2d 798. The agreement in express 
terms provided that it should be deemed a final and [con¬ 
clusive determination of the profits of the contractor 
under the described contracts— 

i 

“* * * subject to the right of the Under Secretary 
of War or his duly authorized representative,! (a) 
to reopen the renegotiation in his discretion at | any 
time within sixty (60) days after the contractor shall 
have filed with the Under Secretary of War a state¬ 
ment of financial statements provided for in para¬ 
graph V herein, if the actual figures with respect to 
such factors as cost, volume of production and nature 
of products prove to be materially at variance with 
the estimates upon which the finding herein was 
based, and (b) to reopen the renegotiation in his 
discretion at any time hereafter upon a showing of 
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fraud or malfeasance or a willful misrepresentation of 
a material fact. Subject to the foregoing, perform¬ 
ance by the contractor of this agreement shall be in 
full release and discharge of all liability of the con¬ 
tractor under the Act to refund or repay to the 
Government any amount of profits realized by said 
contractor under said contracts.” (J.A. 33-38, ftVI) 

Paragraph V of the contract above referred to pro¬ 
vided that the contractor should, within a reasonable time 
after the end of the fiscal year 1943, furnish to the Under 
Secretary of War, properly signed— 

“ * * * (1) a written statement substantially in the 
form of ‘Exhibit B’, prepared in accordance with the 
same accounting principles and based upon identical 
methods and principles of segregation of renegotiable 
and non-renegotiable business and showing the actual 
results of operations for the fiscal year 1943 with 
necessary supporting data, and (2) a balance sheet, 
profit and loss statement and analysis of surplus for 
the fiscal year 1943, in form satisfactory to the Under 
Secretary of War, certified by independent public 
accountants who may be those regularly employed 
by the contractor.” (J.A. 36) 

Although petitioner had been advised by the Division 
Engineer, for the Contract Renegotiation Branch, that 
the Chief of Engineers had indicated that it was not 
deemed desirable to provide for the submission of finan¬ 
cial statements (J.A. 56-57) petitioner, on April 8, 1944, 
submitted an audit report covering its operations for 
1943. (JA. 68) 

On April 24, 1944 the Division Engineer advised peti¬ 
tioner that the matter of its “statutory renegotiation pro- 
ceedings ,, had been assigned to his office. (J.A. 70-71) 
Petitioner was requested to furnish the information called 
for by the Standard Form of Contractor’s Report and 
was advised that on the basis of that report a determina¬ 
tion would be made as to whether further renegotiation 


proceedings would be necessary. (J.A. 72) Petitioner 
executed the Standard Form of Report (J.A. 73) atad 
incorporated in it by reference the audit report which it 
had submitted to the Contract Renegotiation Division Ion 
April 8, 1944. (J.A. 68) 

On June 5, 1944 the Division Engineer acting through 
one of his staff, by letter addressed to Hanlon-Wat^rs 
Division, General Finance Corporation, advised that fhe 
War Contracts Price Adjustment Board had determined 
that renegotiation proceedings under the Renegotiation 
Act (Title VII of the 1943 Act) for petitioner’s fiscal yqar 
ended December 31, 1943 should be conducted by that 
office. (J.A. 74-75) Petitioner was advised that the No¬ 
tice constituted commencement of renegotiation proceed¬ 
ings in conformity with sub-section (c) (1) of the Rene¬ 
gotiation Act. Petitioner was also advised that: 

“This letter shall also constitute notice, if the saine 
be necessary that, without admitting any of the terms 
or provisions of a renegotiation agreement dated 
July 16, 1943, and signed by Hanlon-Waters, Ipc. 
includes in any way a renegotiation of all or stpy 
part of the renegotiable business of said Hanlon- 
Waters, Inc. for the fiscal year ended December |31, 
1943, all matters in anywise relating to a consider¬ 
ation of business of said Hanlon-Waters, Inc. for 
the fiscal year ended December 31, 1943, pursuant 
to the Renegotiation Act, shall be and are hereby 
reopened.” 

It would be difficult to have framed a letter which more 
plainly stated that the action taken thereunder was pur¬ 
suant to the determination of the War Contracts Price 
Adjustment Board and that such action was taken pur¬ 
suant to the 1943 Act which created that Board and from 
which all of its authority flowed. It is equally clear that 
the power and authority sought to be exercised in that 
letter with respect to the July 16, 1943 agreement -v^as 
such power as might exist “pursuant to the Renegotia- 
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tion Act”. No suggestion can be found in this letter that 
it was intended to represent the exercise of authority by 
the Under Secretary of War. Nowhere is it suggested that 
there was a material variance between the actual figures 
with respect to such factors as cost, volume of production 
and nature of products as compared with the estimates 
on which the finding attached to the contract was based. 
So far as this record discloses, the actual figures may 
have been identical with the figures of the Exhibits at¬ 
tached to the contracts. 

A pattern of procedure under agreements such as this 
had been established by the Under Secretary of War prior 
to the occurrences in this case. Maguire Industries, Inc. v. 
Secretary of War, 12 T. C. 75 (1949), involved the same res¬ 
ervation of right in the Under Secretary of War to reopen 
a renegotiation agreement. The procedure in the Maguire 
case is reviewed in the findings reported in the Tax Court 
decision. On the basis of information furnished by Ma¬ 
guire Industries, Inc., the Under Secretary of War noti¬ 
fied that contractor on May 7, 1943 that a substantial 
variance existed between the estimated and actual result 
for the period in question. This was the contingency 
contemplated in the agreement. Subsequent negotiations 
between Maguire Industries and the Government failed 
to bring about a settlement. A unilateral determination 
was made. That determination recited (12 T. C. 79) that 
a substantial variance had occurred and that: 

***** renegotiation was duly reopened according 
to the terms of said agreement, and further negotia¬ 
tions (hereinafter referred to as ‘renegotiation’) were 
undertaken with respect to such variance for the 
period May 1, 1942 to October 31, 1942.’ ” 

There was no such determination in the present case. 
Neither was there a finding of any kind in this regard. 
No suggestion was ever made that the power reserved to 
the Under Secretary was to be exercised. On the con- 


trary, the letter of June 5, 1944 (J.A. 74-75) reflects the 
considered decision of the respondent not to invoke the 
authority of the Under Secretary but to proceed exclu¬ 
sively under the authority of the 1943 Renegotiation Act 
as carefully spelled out in that letter. 

The unilaterial order which was issued by the War 
Department Price Adjustment Board acting on behalf 
of the War Contracts Price Adjustment Board expressjly 
stated that the action there taken was pursuant to au¬ 
thority duly delegated by the War Contracts Price Ad¬ 
justment Board and that the renegotiation was “dujiy 
commenced’’ pursuant to that delegation. (J.A. 12-1^) 
The notice of the War Contracts Price Adjustment Board 
(J.A. 10-12) reiterates that the action taken in deter¬ 
mining excessive profits was taken by the War Depart¬ 
ment Price Adjustment Board “* * * acting on behalf 
of the War Contracts Price Adjustment Board in accord¬ 
ance with authority delegated to it, * * No other 
conclusion can be drawn than that both the War Contracts 
Price Adjustment Board and its representative, the War 
Department Price Adjustment Board, intended to exercise 
only that power which had been conferred upon them by the 
Act. There is not the slightest suggestion in the proceed¬ 
ings before these Boards that the action there taken was 
under the authority of the reservation contained in tjie 
July 16 agreement empowering the Under Secretary to re¬ 
open the contract. 

It is equally apparent that the respondent did n<j>t 
consider the July 16 contract to have been reopened qr 
that that question was an issue in this case. No such 
claim is made in respondent’s answer. (J.A. 15-18) In 
the stipulation upon which the case was tried the parties 
agreed upon the following issues. (J.A. 27-28, fi57-58): 

1. That if the renegotiation were not completed within 
the one year time limit allowed by statute, petitioner 
should be deemed to have been discharged of all liabilities; 
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2. That if petitioner were not discharged of all lia¬ 
bility, then, if it were discharged of liability with respect 
to the three contracts covered by the July 16 agreement, 
its excessive profits would be $603,271.24 less $398,016.50 
and, 

3. If it were not discharged by reason of any of the 
foregoing circumstances, its excessive profits would be 
$804,523.20. 

The Division Engineer Was Without Authority to Reopen fixe 

July 16, 1943 Agreement 

The Renegotiation Act of 1942 (Section 403 (c) (4), 
infra, App. 25) authorized the Secretary to make such 
final agreement with the contractor for the elimination 
of excessive profits and discharge of liability as the Sec¬ 
retary deemed desirable. By the statute, such agree¬ 
ment was to be final and conclusive according to its terms 
and except upon a showing of fraud or malfeasance or 
willful misrepresentation of a material fact, it was not 
to be reopened as to any matter agreed upon or modified 
by any officer or agent of the United States nor could 
it be annulled, modified or set aside or disregarded in 
any action or proceeding. 

By the memorandum of August 6, 1943 (J.A. 115) this 
authority was delegated by the Secretary of War to 
the Under Secretary of War and authority was given to 
the Under Secretary to make further delegations of the 
same power. The Under Secretary of War in turn by 
memorandum dated August 6, 1943 to the Chiefs of Tech¬ 
nical Services of the Army Service Forces, redelegated 
that authority and expressly authorized the Chiefs of 
the Services to enter into such final and other agreements 
as were permitted by Section 403 (c) (4). (J.A. 116-121) 
That redelegation provided in paragraph 1 (a) that: 

“The execution of any such agreement by a Chief 
of a Technical Service or the Commanding General, 



Army Air Forces, or by the duly authorized repre¬ 
sentative of any of them, shall be conclusive asj to 
the facts necessary to establish the authority of the 
person executing such agreement in behalf of the 
United States.” (J.A. 116-117) 

In the following year, on February 25, 1944, the statute 
entitled 1943 Renegotiation Act became law. This was 
long subsequent to the execution of the July 16, 1943 
agreement. The 1943 Renegotiation Act established by 
Section 403 (d), infra, App. 35, the War Contracts 
Price Adjustment Board, and reposed in that Board au¬ 
thority to renegotiate contracts with respect to contractors 
whose fiscal years ended after June 30, 1943. By {he 
same Act, Section 403 (d) (4), infra App. 35-36, the Board 
was authorized to delegate any power, function or d{ity 
to the Secretary of a Department. The further delegation 
by the Secretary of such power and duty to officers jor 
agencies of the United States was authorized and at i}he 
same time successive redelegations of such powers, func¬ 
tions and duties were also authorized. 

On February 26, 1944, the day following the enact¬ 
ment of the 1943 Renegotiation Act, the War Contracts 
Price Adjustment Board delegated its powers, functions 
and duties with respect to fiscal years ending subsequent 
to June 30, 1943 to the various Secretaries. This dele¬ 
gation is published in 9 Fed. Reg. 4157. Infra, App. 36-i38. 
The Secretary was authorized by the Board to delegate 
those powers granted to him to other officers and agencies 
who in turn were allowed to make successive redelegations 
as permitted by the statute. 

On the same day, February 26, 1944, the Acting Secre¬ 
tary of War delegated his powers, functions and duties 
to the Under Secretary of War. (J.A. 123) That men{o- 
randum expressly superseded the prior memorandum'of 
August 6, 1943 which delegated powers under the 1942 
Act, saving any action taken under the authority of the 
previous memorandum. 
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On the same day, February 26, 1944, the Under Secre¬ 
tary in turn redelegated the authority granted to him 
by the Acting Secretary of War by a memorandum (J.A. 
124-129) similar in general tenor to that which had pre¬ 
viously delegated power under the 1942 Act. However, 
the memorandum of the Under Secretary of War of 
February 26,1944 expressly rescinded the previous memo¬ 
randum of August 6 (J.A. 128-129), saving, however, 
action taken under the authority of that previous memo¬ 
randum. Hence it becomes obvious that the reservation 
of authority to reopen the July 16, 1943 agreement re¬ 
mained in the Under Secretary. It was a reservation 
founded solely in contract. Whatever authority might 
have been previously granted to the Chief of Engineers 
and his office to reopen the contract under the memo¬ 
randum of August 6, 1943, was expressly rescinded by 
the Under Secretary’s memorandum of February 26, 1944. 
The authority which was delegated by the memorandum 
of February 26, 1944 was the authority emanating from 
the War Contract Price Adjustment Board and flowed 
solely from the 1943 Renegotiation Act. It is accord¬ 
ingly obvious that the reason for the statements on be¬ 
half of the Division Engineer in the letter of June 5, 
1944 (J.A. 74-75) that it was sent in conformity to the 
1943 Renegotiation Act and that it was pursuant to that 
Act that any matters relating to the petitioner’s 1943 
business were reopened, was that the only authority which 
the renegotiation authorities had under the delegations 
of power given to them had its source in the 1943 Act. 
The delegations under the earlier Act had been rescinded. 
The right to reopen the July 16 agreement, by the ex¬ 
press terms of the 1942 Renegotiation Act as well as the 
1943 Renegotiation Act was exclusively a matter of agree¬ 
ment between the parties under the contract. It was a 
power which could be exercised only by the Under Sec¬ 
retary or his duly authorized agent and no authority had 
been given to anyone to exercise that particular reserva¬ 
tion of power. 
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Respondent May Not Question the Validity o! the 
July 16 Agreement 

The Tax Court based its decision upon a finding th^t 
the July 16 contract had been successfully reopened uji- 
der the reservation authorizing the Under Secretary of 
War or his representative to take this action. It hqd 
been urged by the Government in its brief before tljie 
Tax Court and also before this Court on the prior appeal 
(96 U. S. App. D. C. 5, 222 F. 2d 798) that the officer who 
executed the July 16 agreement did so without authority 
and for that reason the contract was without legal effect. 
This Court did not consider that argument on the pre¬ 
vious appeal nor did it consider the argument with re¬ 
spect to the alleged reopening. The view was expressed 
here that those matters were for consideration by the 
Tax Court in the first instance. 96 U. S. App. D. C. |5, 
8, 222 F. 2d 798, 802. On the second trial, the T^x 
Court disposed of the case on one of these points withojit 
giving consideration to the other. A reversal on tb|is 
appeal ought not to necessitate a third trial before t|ie 
Tax Court on the Government’s contention that the agree¬ 
ment was executed without authority. 

The answer of the defendant did not raise any ques¬ 
tion as to the authority of the officer to execute the agree¬ 
ment. The answer expressly admitted that the agre^- 
mnt was valid according to its terms. (J.A. 15-18, An¬ 
swer (c); J.A. 4-9, Petition, fl4 (c)) Respondent is 
bound by the position taken in its answer and may ndt, 
for the first time, raise such a point in its brief filed nipe 
years after the occurrences out of which the controversy 
arises. 

The terms of the Renegotiation Act, both the 1942 Abt 
and 1943 Act, forbid the annulment, modification, setting 
aside or disregarding of such an agreement in any suit, 
action or proceeding. (Renegotiation Act of 1942, Sec. 
403' (c) (4) infra , App. 27; Renegotiation Act of 1943, 
Sec. 403 (c) (4) infra , App. 33) 
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In addition to this, the delegation of authority under 
which the contract was executed provides that its execu¬ 
tion shall be conclusive as to the facts “necessary to 
establish the authority of the person executing such agree¬ 
ment on behalf of United States”. (Memorandum of 
August 6, 1943 of the Under Secretary of War. J.A. 116- 
117) 

Not only is the validity of the execution of the contract 
controlled by these factors but the agreement has been 
ratified by the acceptance and retention of the considera¬ 
tion paid to respondent under it by petitioner with full 
knowledge on the part of respondent of all the facts, 
practically from the time the agreement was executed, 
without any suggestion ever having been made by re¬ 
spondent that the execution of the agreement was un¬ 
authorized. Petitioner paid a total of $2,499,920.76 under 
this contract. Of this total payment $1,943,920.76 repre¬ 
sented execessive profits under the three contracts ex¬ 
pressly dealt with in the July 16 agreement. (J.A. 52-53, 
Findings, Tax Court, J.A. 98) 

The record in the case shows that the terms of the 
July 16 agreement were brought to the attention of the 
War Department Price Adjustment Board before October 
20, 1943 and were by that Board brought to the atten¬ 
tion of the Chief of Engineers on October 20, 1943. (J.A. 
53-56) The Office of the Chief of Engineers with full 
knowledge of the terms of the contract and the amounts 
involved, directed the Division Engineer to enter into 
an agreement with petitioner to revise the contract, elim¬ 
inating certain paragraphs and including certain other 
paragraphs. In accordance with this direction the En¬ 
gineer Corps proposed a revision of the contract predi¬ 
cated upon the statement that the revision was wanted 
“for the reason that it is not deemed advisable to pro¬ 
vide for the submission of financial statements”. (J.A. 
56-57) Petitioner was also advised that “to comply 
with the request of the Office of the Chief of Engineers 
and at the same time preserve the form and substance 
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of the Renegotiation Agreement presently in effect, we 
have prepared a supplemental agreement”. The supple¬ 
mental agreement did not preserve the form and effect 
of the prior agreement but changed it completely. (Jj.A. 
58-61) No suggestion was made at that time by Re¬ 
spondent nor at any time thereafter until it filed its brief 
in the Tax Court in December 1952 that there was any 
lack of authority in the officer executing the July 16 
agreement and that respondent proposed to challenge its 
validity. 

I 

At no time from September 10, 1943 when the petitioner 
made its payment down to the present has respondent 
ever suggested that it was prepared to return the amoi[mt 
of $2,499,920.76 paid under the contract or that it woiild 
treat the contract as invalid because of its alleged un¬ 
authorized execution. Obviously such action by respond¬ 
ent would necessitate the return of excessive profits pkid 
for the year 1942 and place them beyond any possible [re¬ 
covery by respondent since the authority to renegotiate 
for that year has long since expired. Similarly the amount 
paid under the agreement with respect to the year 1^43 
would have to be returned. 

There is nothing in the record in this case to show that 
a considered decision was not made to abide by the con- 
tract as written. These are matters which were entirely 
within the domestic arrangements of the War Depart¬ 
ment. They were unknown to petitioner nor was th^re 
any way that petitioner could have learned about thOm. 
The record does show that the question of the authority 
of the officers to execute the agreement was before the 
Department for consideration within a few weeks after the 
contract was executed and was carefully considered j at 
that time. No claim w T as ever made to petitioner that the 
execution of the contract was unauthorized until nine 
years later. 

The Tax Court has frequently decided that issues Jiot 
raised in the pleadings may not be argued later at the 
trial. 
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Citizens National Trust & Savings Bank v. Commi- 
sioner, 34 B.T.A. 140, (1936). 

Cedar Valley Distillery, Inc . v. Commissioner, 16 T.C. 
870 (1951). 

Phillips v. Commissioner, 9 B.T.A. 1016 (1927) 

The Federal Courts have required the Government to 
abide by positions which it has taken in litigation. 

Stockstrom v. Commissioner, 190 F.2d 283 (1951) 

United States v. Oregon Lumber Company, 260 U.S. 
290 (1922) 

Vestal v. Commissioner of Internal Revenue, 152 F.2d 
132 (1945) 

Staten Island Hygeia Ice and Coal Storage Com¬ 
pany v. United States, 85 F.2d 68 (1936) 

The Opinion Below 

The court below agreed that the source of the right to 
reopen the Renegotiation is found in the agreement of 
July 16, 1943. (J.A. 139-140) But the court totally ig¬ 

nored the fact that the delegation of power which had 
been previously given by the Under Secretary of War was 
rescinded on February 26, 1944 (J.A. 124-129, fi2) before 
the letter commencing renegotiation on June 5, 1944 was 
written. The court below thought it “reasonable to as¬ 
sume” that the officer who wrote the letter was a duly 
authorized representative of the Under Secretary. (J.A. 
142) But this assumption cannot be supported in fact on 
the plain showing of record that the delegation for this 
purpose had previously been rescinded and that the new 
delegation was exclusively of power created by the 1943 
Act. 

The letter of June 5, 1944 (J.A. 74-75) advised peti¬ 
tioner that the War Contracts Price Adjustment Board 
had determined that renegotiation proceedings under the 
1943 Act should be conducted by the Division Engineer’s 
Office. It stated that the notice was sent in conformity 
with the required section of the Renegotiation Act. It 
further stated that all matters in anywise relating to con- 
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sideration of the business of petitioner for the fiscal year 
ending December 31, 1943 “pursuant to the Renegotiation 
Act, shall be and are hereby reopened.” The court below 
appears to read the phrase “pursuant to the Renegotiation 
Act” as modifying the phrase “of business of said Hanlon- 
Waters, Inc. for the fiscal year ended December 31, 1943”. 
(J.A. 141,142) This is a strained construction of language 
which the court below seemed to feel supported the in¬ 
clusion that the “reopening” was not intended to be pur¬ 
suant to the Renegotiation Act but that what was 
reopened was the petitioner’s business which was 
pursuant to the Renegotiation Act. But, of course, 
business was done pursuant to the Renegotiation 
What was done “pursuant to the Renegotiation Act” 
the attempted reopening of the contract. This is the 
possible meaning which can be ascribed to the letter, 
the Act did not authorize the reopening of the 
it prohibited the reopening of the contract. 

The court below also concluded that since the Bbard 
entered an order determining that petitioner had receded 
additional excessive profits under the three contracts, 
there must necessarily have been a variance between the 
formula of the July 16 contract and the actual results of 
petitioner’s business. (J.A. 140-141) But this is a whblly 
baseless assumption since there is nothing whatever in the 
record to show that the War Contracts Price Adjustment 
Board was content to accept the formula of the Julp 16 
agreement. On the contrary, the unilateral order Was 
apparently based on a very different formula. Therb is 
no way to determine whether the conclusion reachedj by 
the Board is in conformity with the July 16 agreement 
since the Board did not disclose the basis upon whicji it 
reached its decision. Many factors were involved ini the 
determination of excessive profits and in no instance could 
any contractor or the public know what weight was given 
to each of these factors or how the precise result jwas 
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reached in connection with any given renegotiation order. 
This is the principal but perhaps inescapable vice in re¬ 
negotiation procedure. 

CONCLUSION 

The July 16 renegotiation agreement was never re¬ 
opened pursuant to the reservation embodied in that in¬ 
strument. The letter to which respondent points as effect¬ 
ing the reopening does not, by its own terms, purport to 
exercise the authority reserved in the Under Secretary of 
War. It represents an attempt to reopen the contract 
under the statutory power of the 1943 Renegotiation Act. 
In addition to this, the author of the letter lacked any 
authorization from the Under Secretary of War to exer¬ 
cise the reservation of power which was necessary to re¬ 
open the contract. 

The validity of the renegotiation agreement is not open 
to question. The statute forbids that the agreement be 
annulled, modified, set aside or disregarded in any suit, 
action or proceeding. Respondent did not challenge the 
validity of the agreement in its pleadings. It did not 
raise objection to its validity for nine years although it 
had full knowledge of the facts upon which it now pitches 
its objection. It retained all of the consideration paid 
under the contract and never offered to return any of it. 

It is submitted that the judgment of the court below 
should be reversed. 

Respecfully, 

Alexander M. Heron, 

707 Munsey Building 
Washington 4, D. C. 

Richard S. Oldberg, 

111 West Monroe Street 
Chicago 3, Illinois 

Attorneys for Petitioner 
Hanlon-Waters, Inc. 
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APPENDIX 

RENEGOTIATION ACT OF 1942 

Renegotiation Act of 1942. Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 1942 
(Public 528, 77th Congress), approved April 28, 19£2, 
as amended by Section 801 of the Revenue Act of 1942 
(Public 753, 77th Congress), approved October 21, 1942; 
by the Military Appropriation Act, 1944 (Public 108, 78th 
Congress), approved July 1, 1943; and by Public If9, 
78th Congress, approved July 14, 1943. 

Sec. 403 (a). For the purposes of this section— 

(1) The term “Department” means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corporation, 
and Rubber Reserve Company, respectively. 

(2) In the case of the Maritime Commission, the tefm 
“ Secretary’’ means the Chairman of such Commission, 
and in the case of Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and 
Rubber Reserve Company, the term “Secretary” means 
the board of directors of the appropriate corporation. 

(3) The terms “renegotiate” and “renegotiation” in¬ 
clude the refixing by the Secretary of the Department of 
the contract price. 

(4) The term “excessive profits” means any amount 
of a contract or subcontract price which is found as a 
result of renegotiation to represent excessive profits] 

Sec. 403 (c). (1) Whenever, in the opinion of the Sec¬ 
retary of a Department, the profits realized or likely jto 
be realized from any contract with such Department, lor 
from any subcontract thereunder whether or not majde 
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by the contractor, may be excessive, the Secretary is au¬ 
thorized and directed to require the contractor or sub¬ 
contractor to renegotiate the contract price. When the 
contractor or subcontractor holds two or more contracts 
or subcontracts the Secretary in his discretion, may re¬ 
negotiate to eliminate excessive profits on some or all of 
such contracts and subcontracts as a group without sep¬ 
arately renegotiating the contract price of each contract 
or subcontract. 

(2) Upon renegotiation, the Secretary is authorized and 
directed to eliminate any excessive profits under such 
contract or subcontract 

(i) by reductions in the contract price of the contract 
or subcontract or by other revision in its terms; or 

(ii) by withholding, from amounts otherwise due to 
the contractor or subcontractor, any amount of such ex¬ 
cessive profits; or 

(iii) by directing a contractor to withhold for the ac¬ 
count of the United States, from amounts otherwise due 
to the subcontractor, any amount of such excessive profits 
under the subcontract; or 

(iv) by recovery from the contractor or subcontractor, 
through repayment, credit or suit, of any amount of such 
excessive profits actually paid to him; or 

(v) by any combination of these methods, as the Secre¬ 
tary deems desirable. The Secretary may bring actions 
on behalf of the United States in the appropriate courts 
of the United States to recover from such contractor or 
subcontractor, any amount of such excessive profits actu¬ 
ally paid to him and not withheld or eliminated by some 
other method under this subsection. The surety under a 
contract or subcontract shall not be liable for the repay¬ 
ment of any excessive profits thereon. All money recov¬ 
ered by way of repayment or suit under this subsection 


27 


I 


i 


shall be covered into the Treasury as miscellaneous re¬ 
ceipts. 

(3) In determining the excessiveness of profits realized 
or likely to be realized from any contract or subcontract, 
the Secretary shall recognize the properly applicable ex¬ 
clusions and deductions of the character which the con¬ 
tractor or subcontractor is allowed under Chapter 1 and 
Chapter 2 E of the Internal Revenue Code. In determip- 
ing the amount of any excessive profits to be eliminated 
hereunder the Secretary shall allow the contractor pr 
subcontractor credit for Federal income and excess proofs 
taxes as provided in Section 3806 of the Internal Revenue 
Code. 

(4) Upon renegotiation pursuant to this section, the 
Secretary may make such final or other agreements with 
a contractor or subcontractor for the elimination of ex¬ 
cessive profits and for the discharge of any liability ipr 
excessive profits under this section, as the Secretary deeihs 
desirable. Such agreements may cover such past apd 
future period or periods, may apply to such contract pr 
contracts of the contractor or subcontractor, and may coil- 
tain such terms and conditions, as the Secretary deeiiis 
advisable. Any such agreement shall be final and coii- 
clusive according to its terms; and except upon a showing 
of fraud or malfeasance or a willful misrepresentation 
of a material fact, 

(i) such agreement shall not be reopened as to 
matters agreed upon, and shall not be modified by 
officer, employee, or agent of the United States; and 

(ii) such agreement and any determination made jin 
accordance therewith shall not be annulled, modified, set 
aside, or disregarded in any suit, action or proceeding. 

(5) Any contractor or subcontractor who holds cob- 
tracts or subcontracts, to which the provisions of this 
section are applicable, may file with the Secretaries of 


tjie 

any 
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all the Departments concerned statements of actual costs 
of production and such other financial statements for 
any prior fiscal year or years of such contractor or sub¬ 
contractor, in such form and detail, as the Secretaries 
shall prescribe by joint regulation. Within one year after 
the filing of such statements, or within such shorter pe¬ 
riod as may be prescribed by such joint regulation, the 
Secretary of a Department may give the contractor or 
subcontractor written notice, in form and manner to be 
prescribed in such joint regulation, that the Secretary is 
of the opinion that the profits realized from some or all 
of such contracts or subcontracts may be excessive, and 
fixing a date and place for an initial conference to be 
held within sixty days thereafter. If such notice is not 
given and renegotiation commenced by the Secretary with¬ 
in such sixty days the contractor or subcontractor shall 
not thereafter be required to renegotiate to eliminate ex¬ 
cessive profits realized from any such contract or subcon¬ 
tract during such fiscal year or years and any liabilities 
of the contractor or subcontractor for excessive profits 
realized during such period shall be thereby discharged. 

(6) This subsection (c) shall be applicable to all con¬ 
tracts and subcontracts hereafter made and to all con¬ 
tracts and subcontracts heretofore made, whether or not 
such contracts or subcontracts contain a renegotiation or 
recapture clause, unless 

Sec. 403 (f). Subject to any regulations which the Presi¬ 
dent may prescribe for the protection of the interests of 
the Government, the authority and discretion herein con¬ 
ferred upon the Secretary of each Department may be 
delegated in whole or in part by him to such individuals 
or agencies as he may designate in his Department, or 
in any other Department with the consent of the Secre¬ 
tary of that Department, and he may authorize such 
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individuals or agencies to make further delegations! of 
such authority and discretion. 

• • * * # * * i 

RENEGOTIATION ACT OF 1943 | 

Renegotiation Act of 1943. Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 1942 
(Public 528, 77th Congress), approved April 28, 1942,j as 
amended by Section 801 of the Revenue Act of 1942 (Pub¬ 
lic 753, 77th Congress), approved October 21, 1942; by j;he 
Military Appropriation Act, 1944 (Public 108, 78th Con¬ 
gress), approved July 1, 1943; by Public 149, 78th Con¬ 
gress, approved July 14, 1943; and as amended in full , by 
Section 701 (b) of the Revenue Act of 1943 (Public 235, 
78th Congress), enacted February 25, 1944. 

Sec. 403 (a). For the purposes of this section— j 

(1) The term “Department” means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, the War Shipping Administra¬ 
tion, Defense Plant Corporation, Metals Reserve Com¬ 
pany, Defense Supplies Corporation, and Rubber Reserve 
Company, respectively. 

(2) In the case of the Maritime Commission, the te^m 
“Secretary” means the Chairman of such Commission, 
in the case of the War Shipping Administration, tpie 
term “Secretary” means the Administrator of such Ad¬ 
ministration, and in the case of Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies Corpor¬ 
ation, and Rubber Reserve Company, the term “Secretary” 
means the board of directors of the appropriate corpora¬ 
tion. 

(3) The terms “renegotiate” and “renegotiation” in¬ 
clude a determination by agreement or order under tl^is 
section of the amount of any excessive profits. 
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(4) (A) The term “excessive profits” means the por¬ 
tion of the profits derived from contracts with the De¬ 
partments and subcontracts which is determined in ac¬ 
cordance with this section to be excessive. In determining 
excessive profits there shall be taken into consideration 
the following factors: 

(i) efficiency of contractor, with particular regard to 
attainment of quantity and quality production, reduction 
of costs and economy in the use of materials, facilities, 
and manpower; 

(ii) reasonableness of costs and profits, with particular 
regard to volume of production, normal pre-war earnings, 
and comparison of war and peacetime products; 

(iii) amount and source of public and private capital 
employed and net worth; 

(iv) extent of risk assumed, including the risk incident 
to reasonable pricing policies; 

(v) nature and extent of contribution to the war effort, 
including inventive and developmental contribution and 
cooperation with the Government and other contractors in 
supplying technical assistance; 

(vi) character of business, including complexity of 
manufacturing technique, character and extent of sub¬ 
contracting, and rate of turn-over; 

(vii) such other factors the consideration of which the 
public interest and fair and equitable dealing may require, 
which factors shall be published in the regulations of the 
Board from time to time as adopted. 

(B) The term “profits derived from contracts with the 
Departments and subcontracts” means the excess of the 
amount received or accrued under such contracts and sub¬ 
contracts over the costs paid or incurred with respect 
thereto. Such costs shall be determined in accordance 
with the method of cost accounting regularly employed by 
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the contractor in keeping his books, but if no such method 
of cost accounting has been employed, or if the method 
so employed does not, in the opinion of the Board or, upon 
redetermination, in the opinion of The Tax Court of tjie 
United States properly reflect such costs, such costs shpll 
be determined in accordance with such method as in the 
opinion of the Board or, upon redetermination, in the 
opinion of The Tax Court of the United States does prop¬ 
erly reflect such costs. Irrespective of the method em¬ 
ployed or prescribed for determining such costs, no itepi 
of cost shall be charged to any contract with a Depart¬ 
ment or subcontract or used in any manner for the pur¬ 
pose of determining such cost, to the extent that in t^ie 
opinion of the Board or, upon redetermination, in the 
opinion of The Tax Court of the United States, such itein 
is unreasonable or not properly chargeable to such cop- 
tract or subcontract. Notwithstanding any other provi¬ 
sions of this section, all items estimated to be allowable 
as deductions and exclusions under Chapters 1 and 2 El 
of the Internal Revenue Code (excluding taxes measured 
by income) shall, to the extent allocable to such contracts 
and subcontracts (or, in the case of the recomputatiojn 
of the amortization deduction, allocable to contracts with 
the Departments and subcontracts), be allowed as items 
of cost, but in determining the amount of excessive profits 
to be eliminated proper adjustment shall be made op 
account of the taxes so excluded, other than Federal taxe^, 
which are attributable to the portion of the profits whicjh 
are not excessive. 

• ••**#* 

i 

Sec. 403 (c). (1) Whenever, in the opinion of the Boarcf, 
the amounts received or accrued under contracts witfi 
the Departments and subcontracts may reflect excessiv^ 
profits, the Board shall give to the contractor or sub¬ 
contractor, as the case may be, reasonable notice of thte 
time and place of a conference to be held with respect 
thereto. The mailing of such notice by registered ma$ 
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to the contractor or subcontractor shall constitute the 
commencement of the renegotiation proceeding. At the 
conference, which ‘may be adjourned from time to time, 
the Board shall endeavor to make a final or other agree¬ 
ment with the contractor or subcontractor with respect 
to the elimination of excessive profits received or accrued, 
and with respect to such other matters relating thereto 
as the Board deems advisable. Any such agreement, if 
made, may, with the consent of the contractor or subcon¬ 
tractor, also include provisions with respect to the elim¬ 
ination of excessive profits likely to be received or accrued. 
If the Board does not make an agreement with respect to 
the elimination of excessive profits received or accrued, it 
shall issue and enter an order determining the amount, 
if any, of such excessive profits, and forthwith give notice 
thereof by registered mail to the contractor or subcon¬ 
tractor. In the absence of the filing of a petition with 
The Tax Court of the United States under the provisions 
of and within the time limit prescribed in subsection (e) 
(1), such order shall be final and conclusive and shall 
not be subject to review or redetermination by any court 
or other agency. The Board shall exercise its powers 
with respect to the aggregate of the amounts received 
or accrued during the fiscal year( or such other period as 
may be fixed by mutual agreement) by a contractor or 
subcontractor under contracts with the Departments and 
subcontracts, and not separately with respect to amounts 
received or accrued under separate contracts with the De¬ 
partments or subcontracts, except that the Board may 
exercise such powers separately with respect to amounts 
received or accrued by the contractor or subcontractor 
under any one or more separate contracts with the De¬ 
partments or subcontract at the request of the contractor 
or subcontractor. Whenever the Board makes a deter¬ 
mination with respect to the amount of excessive profits, 
whether such determination is made by order or is em¬ 
bodied in an agreement with the contractor or subcon- 
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tractor, it shall, at the request of the contractor or sub¬ 
contractor, as the case may he, prepare and furnish suph 
contractor or subcontractor with a statement of such de¬ 
termination, of the facts used as a basis therefor, and 
of its reasons for such determination. Such statement 
shall not be used in The Tax Court of the United States 
as proof of the facts or conclusions stated therein. 


(4) For the purposes of this section the Board may 
make final or other agreements with a contractor or sub¬ 
contractor for the elimination of excessive profits and 
for the discharge of any liability for excessive profits 
under this section. Such agreements may contain suph 
terms and conditions as the Board deems advisable. Any 
such agreement shall be conclusive according to its terms; 
and except upon a showing of fraud or malfeasance or a 
willful misrepresentation of a material fact, (A) sucjh 
agreement shall not for the purposes of this section lj e 
reopened as to the matters agreed upon, and shall njt 
be modified by any officer, employee, or agent of tlje 
United States, and (B) such agreement and any deter¬ 
mination made in accordance therewith shall not be an¬ 
nulled, modified, set aside, or disregarded in any suit, 
action, or proceeding. 

(5) (A) Every contractor and subcontractor who holds 
contracts or subcontracts, to which the provisions of this 
subsection are applicable, shall, in such form and detail 
as the Board may by regulations, prescribe, file with the 
Board on or before the first day of the fourth month fol- 
lowing the close of the fiscal year (or if such fiscal year 
has closed on the date of enactment of the Revenue Act 
of 1943, on or before the first day of the fourth month 
following the month in which such date of enactment falls), 
a financial statement setting forth such information as 
the Board may by regulations prescribe as necessary tp 
carry out this section. In addition to the statement rej- 
quired under the preceding sentence, every such contrac- 


tor or subcontractor shall, at such time or times and 
in such form and detail as the Board may by regulations 
prescribe, furnish the Board any information, records, or 
data which is determined by the Board to be necessary 
to carry out this section. Any person who willfully fails 
or refuses to furnish any statement, information, rec¬ 
ords, or data required of them under this subsection, or 
who knowingly furnishes any such statement, informa¬ 
tion, records, or data containing information which is 
false or misleading in any material respect, shall, upon 
conviction thereof, be punished by a fine of not more than 
$10,000 or imprisonment for not more than twx> years, 
or both. 

• ••#*** 

(6) This subsection shall be applicable to all contracts 
and subcontracts, to the extent of amounts received or 
accrued thereunder in any fiscal year ending after June 
30, 1943, whether such contracts or subcontracts were 
made on, prior to, or after the date of the enactment 
of the Revenue Act of 1943, and whether or not such 
contracts or subcontracts contain the provisions required 
under subsection (b), unless (A) the contract or sub¬ 
contract provides otherwise pursuant to subsection (i), 
or is exempted under subsection (i), or (B) the aggre¬ 
gate of the amounts received or accrued in such fiscal 
year by the contractor or subcontractor and all persons 
under the control of or controlling or under common 
control with the contractor or subcontractor, under con¬ 
tracts with the Departments and subcontracts (including 
those described in clause (A), but excluding subcontracts 
described in subsection (a) (5) (B) do not exceed $500,000 
and under subcontracts described in subsection (a) (5) 
(B)) do not exceed $25,000 for such fiscal year. If such 
fiscal year is a fractional part of twelve months, the 
$500,000 amount and the $25,000 amount shall be reduced 
to the same fractional part thereof for the purposes of 
this paragraph. 



35 


Sec. 403 (d). (1) There is hereby created a War Con¬ 
tracts Price Adjustment Board (in this section called 
the “Board”), which shall consist of six members. One 
of the members shall be an officer or employee of the 
Department of War and shall be appointed by the Secre¬ 
tary of War, one shall be an officer or employee of the 
Department of the Navy and shall be appointed by the 
Secretary of the Navy, one shall be an officer or employee 
of the Department of the Treasury and shall be appointed 
by the Secretary of the Treasury, one shall be an officer 
or employee of the United States Maritime Commission; or 
the War Shipping Administration and shall be appointed 
jointly by the Chairman of the United States Maritime 
Co mm ission and the Administrator of the War Shipping 
Administration, one shall be an officer or employee of 
the Reconstruction Finance Corporation and shall i be 
appointed by the Chairman of the board of directors!of 
the Reconstruction Finance Corporation, and one shall 
be an officer or employee of the War Production Bohrd 
and shall be appointed by the Chairman of the War Pro¬ 
duction Board. The members of the Board shall hot 

l 

receive additional compensation for service on the Bohrd 
but shall be allowed and paid necessary travel and sub¬ 
sistence expenses (or a per diem in lieu thereof) while 
away from their official station on duties of the Board. 
They shall elect a chairman from among their members. 
The Board shall have a seal which shall be judicially 
noticed. 


(4) The Board may delegate in whole or in part ^ny 
power, function, or duty to the Secretary of a Depart¬ 
ment, and any power, function, or duty so delegated may 
be delegated in whole or in part by the Secretary to such 
officers or agencies of the United States as he may desig¬ 
nate, and he may authorize successive redelegations of 
such powers, functions, and duties. 


(5) The chairman of the Board may from time to time 
divide the Board into divisions of one or more members, 
assign the members of the Board thereto, and in case of 
a division of more than one member, designate the chief 
thereof. The Board may also, by regulations or other¬ 
wise, determine the character of cases to be conducted 
initially by the Board through an officer or officers of, 
or utilized by, the Board, the character of cases to be 
conducted initially by the various officers and agencies 
authorized to exercise powers of the Board pursuant to 
paragraph (4), the character of cases to be conducted 
initially by the various divisions of the Board, and the 
character of cases to be conducted initially by the Board 
itself. The Board may review any determination by any 
such officer, agency, or division on its own motion, or 
in its discretion at the request of any contractor or sub¬ 
contractor aggrieved thereby. Unless the Board upon 
its own motion initiates a review of such determination 
within 60 days from the date of such determination, 
or at the request of the contractor or subcontractor made 
within 60 days from the date of such determination in¬ 
itiates a review of such determination within 60 days from 
the date of such request, such determination shall be 
deemed the determination of the Board. Upon any re¬ 
view by the Board the Board may determine as the 
amount of excessive profits an amount either less than, 
equal to, or greater than that determined by the officer, 
agency, or division whose action is so reviewed. 

• •••••• 

DELEGATION BY THE WAR CONTRACTS PRICE 
ADJUSTMENT BOARD OF POWERS, FUNCTIONS 
AND DUTIES UNDER THE RENEGOTIATION 
ACT. 

February 26, 1944 

1. For the purpose of this delegation, the terms 
“Board,” “Department” and “Secretary” shall have the 
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same meaning as when used in the Renegotiation Act 
(hereinafter referred to as “the Act”). 

2. Pursuant to the provisions of subsection (d) (4) of 
the Act, the Board hereby delegates to each Secretary: 

(a) All of the powers, functions and duties conferred 
upon the Board by subsections (a) (4) (B); (a) (4) (C) 
(a) (4) (D); (a) (5) (B); (c) (1); (c) (2); (c) (3) 
(c) (4); (c) (5) (B) and (h) (1) of the Act; 

(b) All of the powers, functions and duties conferred 
upon the Board to require the furnishing of information, 
records and data pursuant to the provisions of subsection 

(c) (5) (A) of the Act, except the financial statement 
provided for in the first sentence of said subsection; anA 

(c) All of the powers, functions and duties conferred 
upon the Board to interpret and apply the exemptions 
provided for in subsection (i) (1) (A), (B), (C), (E) 
and (F), the definition contained in subsection (a) (7) 
and the provisions of subsection (i) (3) pursuant to such 
interpretations thereof and regulations relating thereto 
as may be prescribed by the Board from time to time. 
The foregoing delegation of powers, functions and duties^ 
however, shall be effective, as to each Secretary, only as 
to contractors and subcontractors assigned by the Board, 
or pursuant to its authority, to such Secretary or his 
Department for renegotiation. 


3. Pursuant to the provisions of subsection (d) (4 
of the Act, the Board hereby delegates to each Secretary 
the power conferred upon the Board by subsection (i) (4) 
of the Act to exempt, in his discretion, from some or alj 
of the provisions of the Act, individual contracts entered 
into pursuant to his authority or the authority of his 
Department; excepting from such delegation, however, any 
power to exempt from any of the provisions of the Adj 
any such contracts or subcontracts by general classes of 
types. 
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4. The powers, functions and duties hereby delegated 
to each Secretary may be delegated in whole or in part 
by him to such officers or agencies of the United States 
as he may designate, and he may authorize successive 
redelegations of such powers, functions or duties. 

5. Without intending to limit the powers, functions 
and duties hereby delegated, nevertheless, each Secre¬ 
tary and each officer or agency of the United States to 
whom any power, function or duty is delegated or redele¬ 
gated hereunder, shall exercise such power, function and 
duty, and all authority and discretion thereunder, in ac¬ 
cordance with such interpretations of the Act and such 
regulations relating thereto as are issued or adopted by 
the Board and in accordance with the principles, policies 
and procedures established by the Board. Where a de¬ 
termination with respect to the amount of excessive profits 
of a contractor or subcontractor is embodied in an agree¬ 
ment between the contractor or subcontractor and a duly 
authorized representative of the Board such agreement 
shall be conclusive according to its terms and shall not 
be subject to review by the Board or any representative 
of the Board. Nothing herein contained, however, shall 
be construed to limit the right of the Board to review 
determinations with respect to the amount of excessive 
profits made by order and not embodied in an agreement 
with the contractor or subcontractor concerned. 

6. This delegation is subject to revocation or modifi¬ 
cation in whole or in part at any time. 

7. The powers, functions and duties delegated hereby 
shall be effective immediately and shall be retroactive to 
the effective date of the Revenue Act of 1943. 

By direction of the Board. 

Joseph M. Dodge, 

Chairman, War Contracts 
Price Adjustment Board. 
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COUNTER STATEMENT OP QUESTIONS PRESENTED 

In onr view, the questions presented are: 

(1) Whether the Court has jurisdiction to consider 
the issues attempted to be presented by this petition; 

Assuming that the Court has jurisdiction, two additional 
questions are presented: 

(2) Whether authority had been delegated by the 
Under Secretary of War to reopen the renegotiation 
proceedings under Paragraph VI of the Agreement of 
July 16, 1943; and 

(3) Whether the action taken by the Division Engi¬ 
neer was sufficient to reopen the renegotiation proceed¬ 
ings in accordance with Paragraph VI of the Agreement 
of July 16,1943. 

Another question remanded but not decided by the Tax 
Court was: 

(4) Whether the Division Engineer who signed the 
Agreement of July 16, 1943, for the Government had 
authority to execute a renegotiation agreement cover¬ 
ing the fiscal year 1943 since the sales involved in that 
year were more than $5,000,000. 
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in the 

States Court of Appeals? | 

■ 

FOB THE DISTBICT OP COLUMBIA CIRCUIT 

_ 

No. 13,434 

I 

Hanlon-Waters, Inc., petitioner 

' 

v . 

The United States, respondent | 


COUNTER STATEMENT OF THE CASE 

Petitioner, Hanlon-Waters, Inc., a Delaware Corporation 
with its principal office in Tulsa, Oklahoma, was, during 
the period involved in this proceeding, engaged primarily 
in the manufacture and assembly of portable pipelinesj for 
transportation of liquid fuel and subject to renegotiation. 
(J.A. 18.) 

The present controversy results from respondent’s inclu¬ 
sion in renegotiate business for the fiscal year ended De¬ 
cember 31, 1943, of the proceeds of three specifically enu¬ 
merated contracts (hereinafter sometimes called “the three 
contracts”). Petitioner contends that the three contracts 
were previously renegotiated under the Agreement d^ted 
July 16, 1943 (J.A. 23, et seq.) and so were improperly in¬ 
cluded a second time by respondent. 

The Tax Court by a prior opinion dated May 29, 1953 
(20 T.C. 537) held that the proceeds of the three contracts 
were properly included in petitioner’s 1943 renegotiate 
business under Paragraph III of the Agreement dated July 
16, 1943, and that no reopening of proceedings under jPar- 
agraph VI of the Agreement was required. The Tax Court 
also held that respondent’s renegotiation order for the year 

(!) ! 
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1943 was timely issned. Petitioner appealed this prior de¬ 
cision and on April 14, 1955, this Court approved the hold¬ 
ing of the Tax Court that the renegotiation order was timely 
issued, but held that the Agreement dated July 16,1943 was 
a final renegotiation of the three contracts unless the pro¬ 
ceedings were reopened under Paragraph VL In remand¬ 
ing the Court said: 

1 * Since the Tax Court found that the profits for 1943 
were renegotiable under Paragraph HI, without regard 
to Paragraph VI, it did not decide whether the Under 
Secretary of War or his representative had exercised 
his discretion to reopen under Paragraph VI, as the 
United States contends was done, or whether the nego¬ 
tiators for the Government were without authority to 
execute a renegotiation agreement for the year 1943, as 
the United States also contends. Therefore we will re¬ 
mand the case to the Tax Court for its initial disposi¬ 
tion of those questions. ’ * Hanlon-Waters, Inc. v. United 
States, 96 U.S. App. D.C. 5 at 9; 222 F. 2d 798 at 802. 

The Tax Court duly considered the remanded issues and 
held by the opinion from which this appeal is taken (J.A. 
132, et seq.) that a representative of the Under Secretary 
of War, namely, the Division Engineer, properly reopened 
the proceedings under Paragraph VI of the Agreement of 
July 16, 1943 and that therefore it was unnecessary to de¬ 
cide the issue of the authority of the negotiators for the 
Government to execute that Agreement. 

Petitioner here contends (Pet. Br., p. 8) that the Tax 
Court erred in holding (1) that the Division Engineer, a 
representative of the Under Secretary of War, reopened 
by letter dated June 5, 1944 the renegotiation pursuant to 
the reservation contained in Paragraph VI of the Agreement 
dated July 16, 1943; and (2) that he was authorized to 
reopen the proceedings. 

The facts pertinent to these issues are set forth below: 

August 6, 1943: The Secretary of War delegated to the 
Under Secretary of War “all the authority and discretion” 
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conferred upon him by the Renegotiation Act of J.942. 1 
(J.A. 115.) 

August 6, 1943: The Under Secretary of War delegated 
to the Chiefs of Technical Services certain of the renegotia¬ 
tion authority and discretion vested in him by the delegation 
of August 6,1943 from the Secretary of War. (J.A. |ll6.) 
Included in the authority so delegated was the authority and 
discretion 

■ 

“• • • to reopen the renegotiation with the con¬ 

tractor or subcontractor in cases in which the renego¬ 
tiation agreement permits such reopening after State¬ 
ments showing the actual results of operations covered 
by the renegotiation agreement become available. ’ ’ 
(J.A. 118.) 

I 

August 21, 1943: The Chief of Engineers redelegated to 
Division Engineers the renegotiation authority which had 
been delegated to him by the Under Secretary of War on 
August 6,1943. (J.A. 29.) 

September 10,1943: The Agreement dated July 16, 1943 
was executed by the Division Engineer. 2 (J.A. 33-48.) j 

February 26,1944: The War Contracts Price Adjustment 
Board, created by the Renegotiation Act of 1943 (58 Stat. 
21, 78—approved February 25, 1944), delegated renegotia¬ 
tion “powers, functions, and duties’ * under the Renegotia¬ 
tion Act of 1943 3 * * * * 8 to the respective Secretaries, including, 

1 The fact that “the Renegotiation Act of 1942” and “the Renego¬ 
tiation Act of 1943” were both in effect at the same time but Irelat- 
ing to different fiscal years and the relationship of those Acts to 
each other are discussed infra, p. 7. 

2 The payments required to be made by petitioner under this 

Agreement were duly made, the last payment forwarded by peti¬ 
tioner’s letter of October 2, 1945 being made and accepted wii|h the 

understanding that the payment and its receipt should be without 

prejudice to the contention of either of the parties with respect to 

their positions and claims relating to the July 16, 1943 Agreement. 

(JA. 87.) 

8 See discussion of “Statutes Involved” below at page 7. 
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of course, the Secretary of War (Appendix to Petitioner’s 
Brief, p. 36, et seq.). 

February 26, 1944: The Secretary of War delegated to 
the Under Secretary of War renegotiation authority which 
the Secretary held by statute under the 1942 Act and also 
by delegation under the 1943 Act as follows: 

“* • * Pursuant to Section 403(f) of the Renegotia¬ 
tion Act as effective with respect to fiscal years of con¬ 
tractors and subcontractors ending prior to July 1 , 1943 
and pursuant to Paragraph 4 of the delegation of anju- 
thority to me by the War Contracts Price Adjustment 
Board dated 26 February 1944, 1 hereby delegate to the 
Under Secretary of War, all of the powers, functions 
and duties conferred upon me by the Renegotiation Act 
and by the said delegation of authority to me by the 
War Contracts Price Adjustment Board dated 26 Feb¬ 
ruary 1944, • • \” (J.A. 123.) 4 

February 26, 1944: The Under Secretary of War dele¬ 
gated to the Chiefs of Technical Services renegotiation au¬ 
thority both under the 1942 and 1943 Acts as follows: 

“• • • By virtue of the powers, functions and duties 
vested in the Secretary of War by the Renegotiation 
Act, or vested in the War Contracts Price Adjustment 
Board, created by the Renegotiation Act (hereinafter 
referred to as the Act), and delegated to the Secretary 
of War and, in turn, delegated to me by memorandum 
of the Secretary of War dated 26 February 1944, I 
hereby redelegate certain of such powers, functions, 
and duties as follows # • V* (J.A. 124.) 

Specifically included in the powers delegated by the Under 
Secretary of War were the following: 

“ (1) to receive statements showing the actual or 
estimated results of operations of the contractor or sub- 
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contractor, in cases in which the renegotiation agree¬ 
ment obligates the contractor or subcontractor tjo file 
certain statements, and 

“(2) to reopen the renegotiation with the contractor 
or subcontractor in cases in which the renegotiation 
agreement permits such reopening after statements 
showing the actual results of operations covered by the 
renegotiation agreement become available.” (J.A. 
126.) 

March 30,1944: The Chief of Engineers delegated to the 
Division Engineers renegotiation authority described as 
follows: 

* * The authority delegated to the Chief of 

Engineers by Memorandum for Chiefs of Technical 
Services, Army Service Forces, Commanding General, 
Army Air Forces, dated 26 February 1944, subject: 
‘Delegation of Authority Under the Renegotiation Act’, 
signed by Robert P. Patterson, Under Secretary of 
War, a photostatic copy of which is hereto attached and 
made a part hereof (hereinafter referred to ^s the 
memorandum of 26 February 1944), is hereby ^dele¬ 
gated by the Chief of Engineers to the respective Divi¬ 
sion Engineers (or Acting Division Engineers),! Corps 
of Engineers, in whose offices price adjustment sections 
have been or may be established and to whom contrac¬ 
tors and subcontractors (assigned to the Chief of 
Engineers for the conduct of renegotiation) hate been 
or may be reassigned by the Chief of Engineers jfor the 
conduct of renegotiation.” (J.A. 129.) 

April 8, 1944: Petitioner sent to the Division Engineer, 
Southwestern Division, an audit report pursuant to Para¬ 
graph V of the Agreement dated July 16, 1943 showing 
the results of its 1943 operations. It is stipulated that this 
is the first such statement furnished by petitioner^ (J.A. 
23). | 

Jwne 5,1944: The Division Engineer, Southwestern Divi- 
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sion, mailed a registered letter to petitioner which read as 
follows: 

“The War Contracts Price Adjustment Board has 
determined that renegotiation proceedings under the 
Renegotiation Act (Title VTI of the 1943 Act) for your 
fiscal year ended December 31, 1943, shall be conducted 
initially by this office. 

“A conference with you with respect to this matter is 
hereby set for 26 June 1944 at the Office of the Division 
Engineer, 1114 Commerce Street, Dallas, Texas. If 
that time is not convenient, kindly advise us promptly 
in order that a continuance may be arranged. 

“This notice, sent by registered mail, constitutes 
commencement of the renegotiation proceedings in con¬ 
formity with subsection (c) (1) of the Renegotiation 
Act. 

“This letter shall also constitute notice, if the same 
be necessary that, without admitting any of the terms 
or provisions of a renegotiation agreement dated July 
16, 1943, and signed by Hanlon-Waters, Inc. included 
in any way a renegotiation of all or any part of the 
renegotiable business of said Hanlon-Waters, Inc. for 
fiscal year ended December 31, 1943, all matters in any 
wise relating to a consideration of business of said Han¬ 
lon-Waters, Inc. for the fiscal year ended December 31, 
1943, pursuant to the Renegotiation Act shall be and 
are hereby reopened.” (J.A. 74.) 

December 14, 1945: After extensive renegotiation pro¬ 
ceedings, respondent, through the War Department Price 
Adjustment Board, determined that $1,202,539.70 repre¬ 
sented excessive profits for petitioner’s fiscal year ended 
December 31, 1943, which should be eliminated. The order 
recited the elimination of $398,016.50 by prior credit, leaving 
a balance due of $804,523.20. The excessive profits of 
$1,202,539.70 included $599,268.46 of excessive profits at¬ 
tributable to proceeds of the three contracts here in dispute. 
The parties have agreed that if the income received by peti¬ 
tioner for its 1943 fiscal year under the three contracts was 


improperly included in renegotiation, then the amount of 
petitioner’s profit which must be eliminated for the jfiscal 
year ended December 31, 1943, is reduced to $603,271.24 
(less, of course, $398,016.50) instead of $1,202,539.70. j(J.A. 
27.) 

STATUTES INVOLVED 

The statutes involved in this proceeding are: 

1. “The Renegotiation Act of 1942”, sometimes called 
“The Original Renegotiation Act”, giving renegotiation 
authority directly to the Secretaries (including the Secre¬ 
tary of War) for fiscal years ended on or before Juijie 30, 
1943; and 

2. “The Renegotiation Act of 1943”, sometimes billed 
“The Second Renegotiation Act”, giving} renegotiation 
authority to The War Contracts Price Adjustment toard 
for fiscal years ending on or after July 1,1943. 

The citations of those statutes are set forth on page 8 of 
Petitioner’s Brief and material portions of the Renegotia¬ 
tion Acts of 1942 and 1943 are printed in the Appendix to 
Petitioner’s Brief at pages 25, et seq. 

The Renegotiation Act was originally enacted as Section 
403 of the Sixth Supplemental National Defense Appropri¬ 
ation Act of 1942, approved April 28, 1943. It wad later 
amended several times and finally amended in full with 
respect to fiscal years ending on or after July 1, 1943, by 
the Revenue Act of 1943, approved February 25, 1944. 

After the enactment of February 25,1944, the Secretaries 
continued to have renegotiation authority with respect to 
fiscal years ended on or before June 30, 1943, while the 
War Contracts Price Adjustment Board had renegotiation 
authority with respect to fiscal years ended on or aft^r July 
1,1943. While these two statutory plans continued tb exist 
concurrently, they are both frequently and correctly 5 re¬ 
ferred to as “The Renegotiation Act” and are differenti¬ 
ated from each other by referring to the “Original Renego¬ 
tiation Act” or “The Renegotiation Act of 1942” vfhen it 
is intended to refer to the authority of the Secretaries while 
“The Renegotiation Act of 1943” is commonly used to in- 

6 Lichter v. United States, 334 U.S. 742, 773. 
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dicate the statutory arrangement covering fiscal years 
ended on or after July 1,1943. 

The fact that The Renegotiation Act of 1942 covering 
the fiscal periods which ended on or before June 30, 1943, 
and the Renegotiation Act of 1943 covering the fiscal 
periods ending on or after July 1, 1943, continued to exist 
side by side after February 25,1944, was recognized by the 
Supreme Court in Lichter v. United States, 334 U.S. 742 at 
790, in the following discussion of The Tax Court pro¬ 
cedure : 

“In addition to the above procedures affecting future 
determination of excessive profits to be made by the 
Board, the Second Renegotiation Act also made express 
provisions, in § 403(e) (2), for a redetermination by 
the Tax Court of excessive profits determined to exist 
by the respective Secretaries. These provisions ap¬ 
plied first to any determinations made by a Secretary 
prior to February 25,1944, with respect to a fiscal year 
ending before July 1, 1943. In those instances a peti¬ 
tion for redetermination by the Tax Court was per¬ 
mitted to be filed within 90 days after February 25, 
1944. We have no such case before us. These pro¬ 
visions applied also to any determination made by a 
Secretary after February 25, 1944, with respect to a 
fiscal year ending before July 1,1943 # * V’ 

STATEMENT OP POINTS 

I. The Division Engineer who wrote the letter of June 5, 
1944 (which purports to reopen the renegotiation proceed¬ 
ing pursuant to Paragraph VI of the Agreement of July 16, 
1943) was authorized to reopen by delegation of authority 
from the Under Secretary of War. (J.A. 129.) 

II. The letter of June 5, 1944 (J.A. 74) complied fully 
with the requirements for reopening set forth in Paragraph 
VI of the Agreement of July 16,1943 and thence was effec¬ 
tive to reopen renegotiation. (J.A. 36.) 

SUMMARY OF THE ARGUMENT 

Assuming the jurisdiction of this Court to consider the 
issues attempted to be presented by petitioner, on the 
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merits, the Court should affirm the action taken by thel Tax 
Court. ! 

I. The Agreement of July 16,1943, has been held by the 
Court to be a final agreement with respect to the three con¬ 
tracts unless it was reopened pursuant to the discretion 
reserved to the Under Secretary of War, or his representa¬ 
tive, by Paragraph VI thereof. The delegation of authority 
from the Under Secretary of War dated February 26\ 1944 
(J.A. 124) clearly and specifically includes the same au¬ 
thority as that earlier delegated on 6 August 1943 (J.A. 
116) to reopen agreements such as the Agreement ot July 
16, 1943. Petitioner is therefore in error in suggesting 
(Pet. Br., p. 18): “Whatever authority might havej been 
previously granted to the Chief of Engineers and hid office 
to reopen the contract under the memorandum of August 6, 
1943, was expressly rescinded by the Under Secretary’s 
memorandum of February 2, 1944.” Rather, it wafe spe¬ 
cifically reaffirmed. Moreover, petitioner itself recognized 
the authority of the Division Engineer by forwarding to 
him on April 8,1944 (J.A. 68) the audit statement required 
to be submitted “to the Under Secretary of War” byj Para¬ 
graph V of the contract (J.A. 36). 

II. The Division Engineer by his letter of June 3, 1944 
reopened the renegotiation proceedings and removed any 
bar to the renegotiation of the proceeds of the three con¬ 
tracts. The Division Engineer’s letter of June 5, 19^4 spe¬ 
cifically stated: 

“This letter shall also constitute notice, if the same 
be necessary that, without admitting any of the terms 
or provisions of a renegotiation agreement dated July 
16, 1943, and signed by Hanlon-Waters, Inc. included 
in any way a renegotiation of all or any part! of the 
renegotiable business of said Hanlon-Waters, Inc. for 
fiscal year ended December 31,1943, all matters 1 in any 
wise relating to a consideration of business pf said 
Hanlon-Waters, Inc. for the fiscal year ended December 
31, 1943, pursuant to the Renegotiation Act, shall be 
and are hereby reopened.” (J.A. 74.) 
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This letter clearly advised of the reopening and was a suf¬ 
ficient reopening under the provisions of Paragraph VI of 
the Agreement of July 16,1943. 

Finally, although the Tax Court did not pass upon the 
point, petitioner has briefed the question of the authority 
of the Division Engineer to execute the agreement of July 
16, 1943, in so far as it may be considered a renegotiation 
of the fiscal year 1943. We do not believe that the question 
is reached but in the event the Court concludes that it de¬ 
sires to consider this point, respondent respectfully refers 
to its brief in the earlier appeal in this case for a full state¬ 
ment of its position. A summary statement is included in 
this Brief as Point IV. 

ARGUMENT 

I 

The Jurisdiction of the Court 

The petition in this renegotiation case attempts to bring 
before this Court for review two basic questions: 

(1) Whether the Division Engineer had authority to 
reopen proceedings under the reservation in the Agreement 
of July 16, 1943, which this Court has previously held was 
a final agreement with respect to the three contracts unless 
reopened pursuant to Paragraph VI thereof; and 

(2) Whether, the Division Engineer having authority, 
the letter of June 5, 1944, was effective to reopen und6r 
Paragraph VI thereof and so remove the bar to the renego¬ 
tiation of the proceeds of the three contracts. 

As suggested above, petitioner’s contention that the 
Under Secretary of War did not delegate authority to re¬ 
open is not well taken, since such a delegation was spe¬ 
cifically made. 

Therefore, the remaining question for review is whether 
or not the letter of June 5, 1944 (J.A. 74) was in fact suf¬ 
ficient to reopen the proceedings and the prior holdings of 
the Court leave considerable doubt as to whether or not it 
has jurisdiction on this point. 

Prior to the decision of the Supreme Court in United 
States v. California Eastern Lines, 348 U.S. 351, the ques- 


11 


tion of reviewability of a decision of The Tax Court upon 
matters involving a bar to the renegotiation of contracts 
otherwise renegotiable was presented on several occasions. 

In the first case of Blanchard Machinery Co, v. R.F.C. 
P.A.B., 85 U.S. App. D.C. 339; 177 F. 2d 727, cert. den. 339 
U.S. 912, the Court held that the issue (the timeliness of 
commencement of renegotiation proceedings) went to the 
11 jurisdiction ’ 9 of The Tax Court and was, therefore, re- 
viewable. 

In a subsequent case, United States v. Martin Wunderlich, 
94 U.S. App. D.C. 8, 211 F< 2d 433, the Court held upjsn an 
identical question that the issue was unreviewable and dis¬ 
missed the appeal, expressly overruling the prior holding 
in the Blanchard case. In the Wunderlich case the j issue 
was whether a letter written by a Division Enginee)' and 
purporting to commence renegotiation was sufficient by 
its terms to include one disputed contract. The Tax 
Court has held that the letter was not broad enough to 
include the contract and this Court ruled that it was without 
jurisdiction to review the Tax Court determination, spying: 

“In finding from the evidence that renegotiation of 
contract No. 571 was not seasonably undertaken! that 
is, that the period of limitations had expired before the 
Secretary sought renegotiation of that contract, the 
Tax Court did not decide a question of its jurisdiction. 
Compare United States v. California Eastern 'Line, 
Inc., 1954, 93 U.S. App. D.C. 289, 211 F. 2d 635. j The 
court decided a mixed question of fact and law regard¬ 
ing the timeliness, and consequent limitation bar, of 
renegotiation of a particular contract. This was |not a 
jurisdictional decision but one which properly falls 
within those incidental to the determination off the 
amount of excessive profits, unreviewable by] any 
court.” 94 U.S. App. D.C., 8 at 11. 

The issue with respect to the sufficiency of the letter of 
June 5, 1944, in the instant case appears indistinguishable 
from the issue presented to the Court in the Wunderlich 
case, supra. Here there is no question of the renegotia- 
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bility of the three contracts apart from the alleged failure 
of the Government to write an adequate letter. Likewise, 
as in the Wunderlich case, a letter was written which was 
intended by the Government to preserve the renegotiability 
of the contract (s). 

In short, if the Court adheres to its decision in the Wun¬ 
derlich case, it would appear that it should dismiss the ap¬ 
peal in the present case, for lack of jurisdiction. 

However, in view of the intervening decision of the 
Supreme Court in California Eastern, and this Court’s ap¬ 
parent acceptance of jurisdiction over a similar question 
(that of timely completion of the renegotiation proceed¬ 
ings) in the prior consideration of the instant case (222 F. 
2d 798 at 802), it is not clear whether or not the Court now 
considers the Wunderlich opinion as authority. 

There is now pending before the Court another renego¬ 
tiation case ( United States v. Northwest Products Corpora¬ 
tion, No. 13029) in which the exact question presented by 
the Blanchard and Wunderlich cases is again presented. 
The Government’s Brief in that case (pp. 14-29) contains an 
extensive survey of the jurisdictional precedents and the 
Court is respectfully referred to that Brief. 

n 

The Representative of the Under Secretary of War Had Full 

Authority to Reopen the Proceedings Under the July 16,1943 

Agreement 

Petitioner contends that at the time the Division En¬ 
gineer wrote the letter of June 5,1944, authority to reopen 
proceedings under the Agreement of July 16, 1943 was 
limited to the Under Secretary of War. Specifically, peti¬ 
tioner says, at page 18 of its Brief: 

“ * * * Whatever authority might have been previously 
granted to the Chief of Engineers and his office to 
reopen the contract under the memorandum of August 
6, 1943, was expressly rescinded by the Under Secre¬ 
tary’s memorandum of February 26, 1944. * * •” 
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But in making this argument, petitioner has overlooked 
the fact that the delegations of February 26, 1944, com¬ 
mencing with that from the Secretary of War (J.A. 123, 
et seq.) contained delegations of authority not only under 
The Renegotiation Act of 1943, but also under the original 
Renegotiation Act of 1942. 

Thus, the memorandum from the Secretary of War to 
the Under Secretary of War dated February 26, j 1944, 
reads in pertinent part as follows: 

“ * # * Pursuant to Section 403(f) of the Renegotia¬ 
tion Act as effective with respect to fiscal gears df con¬ 
tractors and subcontractors ending prior to July 1, 
1943, and pursuant to Paragraph 4 of the delegation 
of authority to me by the War Contracts Price Ajdjust- 
ment Board dated 26 February 1944,1 hereby delegate 
to the Under Secretary of War, all of the powers, func¬ 
tions and duties conferred upon me by the Renegotia¬ 
tion Act and by the said delegation of authority to me 
by the War Contracts Price Adjustment Board dated 
26 February 1944 * * V’ (J.A. 123.) 

I 

It will be noted that the authority delegated by tble Sec¬ 
retary of War to the Under Secretary of War was both 
“Pursuant to Section 403(f) of the Renegotiation!Act”, 
with respect to the years “ending prior to July 1, il943,*’ 
and also “pursuant to Paragraph 4 of the delegation of 
authority to me by the War Contracts Price Adjustment 
Board dated 26 February 1944’ ’ for fiscal years ended on 
and after July 1, 1943. j 

The Under Secretary of War on the same day delegated 
his authority to the Chiefs of Technical Services, including, 
of course, the Chief of Engineers, as follows: 

“ * * * By virtue of the powers, functions and[ duties 
vested in the Secretary of War by the Renegbtiation 
Act, or vested in the War Contracts Price Adjustment 
Board, created by the Renegotiation Act (hereinafter 
referred to as the Act), and delegated to the Secretary 
of War and, in turn, delegated to me by memorandum 

I 

i 
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of the Secretary of War dated 26 February 1944, I 
hereby redelegate certain of such powers, functions, 
and duties as follows:” (J.A. 124.) 

Moreover, the Under Secretary of War in making the 
delegation included a specific delegation of authority to act 
in situations such as the instant one in the following 
language: 

“(1) to receive statements showing the actual or 
estimated results of operations of the contractor or 
subcontractor, in cases in which the renegotiation agree¬ 
ment obligates the contractor or subcontractor to file 
certain statements, and 

“ (2) to reopen the renegotiation with the contractor 
or subcontractor in cases in which the renegotiation 
agreement permits such reopening after statements 
showing the actual results of operations covered by the 
renegotiation agreement become available.” (J.A. 126.) 

Except for formal differences, this delegation of author¬ 
ity is the same as that contained in the earlier delegation 
from the Under Secretary to the Chief of Engineers dated 
August 6,1943. (J.A. 116.) 

The Chief of Engineers on 30 March 1944, sub-delegated 
to the Division Engineers the authority delegated to him by 
the Under Secretary on February 26,1944. (J.A. 129-131.) 
Clearly, therefore, the Division Engineer had in June of 
1944 a delegation of authority to act under both the Rene¬ 
gotiation Act of 1942 and the Renegotiation Act-of 1943, 
and it is incorrect to say, as petitioner does (Pet. Br., p. 18), 
“that the only authority which the renegotiation authori¬ 
ties had under the delegations of power given to them had 
its source in the 1943 Act.” 

And this contention comes with especially bad grace from 
petitioner after it has stipulated (J.A. 23) that it filed the 
audit report which Paragraph V of Agreement of July 16, 
1943 specifically provided was to be filed “with the Under 
Secretary” (J.A. 36) with the same Division Engineer who 
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later reopened the agreement. 6 It ill becomes petitioner to 
claim that the Division Engineer was a proper representa¬ 
tive of the Under Secretary for the purpose of receiving 
the report under Paragraph V at the same time tha^ it is 
urging that he was not a representative of the Undeij Sec¬ 
retary for the purpose of taking action under Paragraph 
VI of the same Agreement. The Tax Court in its opinion 
below correctly summarized the situation and rejected 
petitioner’s contention in the following language: 

“The Division Engineer, Southwestern DivisionL was 
the official who signed the agreement of July 16, 1943, 
by direction of the Under Secretary of War. He also 
was the official to whom the petitioner, on April 8, 1944, 
sent the audit report showing the results of its [1943 
operations which, under the provisions of paragraph V 
of the agreement, was to be furnished ‘to the Under 
Secretary of War’. The Division Engineer notified 
the petitioner in the last paragraph of the letter of 
June 5,1944, after referring to the July 16,1943 agree¬ 
ment, that all matters in any wise relating to a consid¬ 
eration of its business for the fiscal year ended Decem¬ 
ber 31, 1943, pursuant to the Renegotiation Act [which 
included the income from the three contracts], were 
reopened. Under both the Renegotiation Act of 1942 
and the Renegotiation Act of 1943, there had been 
delegated to the Division Engineer authority to 
act for the Under Secretary of War ‘to reppen 
the renegotiation with the contractor * * * in 
cases in which the renegotiation agreement permits 
such reopening after statements showing the actual re¬ 
sults of operations covered by the renegotiation agree- 
_ 

c The suggestion in petitioner’s Brief (p. 12) that the financial 
statement was superfluous is obviously incorrect, since as petitioner 
recognizes (Pet. Br., p. 5) the Agreement of July 16, 1943 was jaever 
modified. The correspondence did, however, draw petitioner’s at¬ 
tention to the fact that the Division Engineer was the representa¬ 
tive of the Under Secretary of War handling this contract! (see 
references to Chief of Engineers in the Division Engineer’s letter 
of 9 December 1943—JA. 57). 
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ment became available. * This authority came from 
the Under Secretary of War, notwithstanding that the 
superior renegotiating authorities under the 1942 and 
1943 Renegotiation Acts were the Secretary of War 
and the War Contracts Price Adjustment Board, re¬ 
spectively. The notification of reopening was, there¬ 
fore, the act of the duly authorized representative of 
the Under Secretary of War.* • *” (J.A. 141.) 

m 

The Representative of the Under Secretary of War Properly 

Reopened the Renegotiation Under Paragraph VI of the 

Agreement. 

As shown above, on February 26,1944 (J.A. 124-129) the 
Under Secretary of War delegated under both the 1942 
and 1943 Renegotiation Acts his authority 1 ‘to receive 
statements” and “to reopen the renegotiation” under agree¬ 
ments such as that here involved. 

Paragraph VI of the Agreement provides: 

“ • • * subject to the right of the Under Secretary of 
War or his duly authorized representative, (a) to re¬ 
open the renegotiation in his discretion at any time 
within sixty (60) days after the contractor shall have 
filed with the Under Secretary of War a statement of 
financial statements provided for in Paragraph V 
herein, if the actual figures with respect to such fac¬ 
tors as cost, volume of production and nature of prod¬ 
ucts prove to be materially at variance with the esti¬ 
mates on which the finding herein was based * • *.” 
(J.A. 37.) 

It has been stipulated that the financial statements pro¬ 
vided for in Paragraph V were filed not earlier than April 8, 
1944 with the Division Engineer. (J.A. 23.) 

On June 5, 1944, the Division Engineer addressed to pe¬ 
titioner a registered letter which, after stating that it com¬ 
menced renegotiation for the fiscal year ending December 31, 
1943, concluded with the following paragraph: 

“This letter shall also constitute notice, if the same 
be necessary that, without admitting any of the terms 
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or provisions of a renegotiation agreement dated July 
16, 1943, and signed by Hanlon-Waters, Inc. included 
in any way a renegotiation of all or any part of the re- 
negotiable business of said Hanlon-Waters, Inc. for 
fiscal year ended December 31, 1943, all matters in j any 
wise relating to a consideration of business of said 
Hanlon-Waters, Inc. for the fiscal year ended Decem¬ 
ber 1, 1943, pursuant to the Renegotiation Act' shall 
be and are hereby reopened. ’ ’ (J.A. 74.) 

Certainly this letter indicates, as clearly as language can, 
the intent of the representative of the Under Secretary to 
reopen the renegotiation under the July 16,1943 Agreement. 
Clearly, also, the action was taken within sixty days after 
petitioner’s filing. 

In opposing the conclusion that the representative o^ the 
Under Secretary properly reopened the proceedings, peti¬ 
tioner suggests (Brief, pp. 13-14) that the letter purported 
only to act “pursuant to the 1943 Act,” and that the letter 
does not suggest that it was intended “to represent th^ ex¬ 
ercise of authority by the Under Secretary of War.” 

Petitioner’s observation is not persuasive since, a^ we 
have shown above, the authority delegated by the Under 
Secretary was authority under both the Renegotiation Act 
of 1942 and the Renegotiation Act of 1943, and the letter 
of June 5,1944 makes a specific statement that it is a reopen¬ 
ing under the Agreement of July 16, 1943. 

Again, petitioner suggests that the representative of the 
Under Secretary had no valid basis for reopening, urging 
(Pet. Br., p. 14): 

“ • • # So far as this record discloses, the actual fig¬ 
ures may have been identical with the figures ofj the 
Exhibits attached to the contracts.” 

In this connection, it should be noted that petitioner Joes 
not allege that there was no variance between the actual 
and the estimated figures, but contents itself with suggesting 
that the record does not disclose whether or not there was 


a variance. 
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Since the figures—both actual and the estimated—were 
prepared and submitted by petitioner, it is too clear for 
argument that if there were in fact no material variance, 
petitioner would be in the best possible position to demon¬ 
strate that fact. In the circumstances, the failure of peti¬ 
tioner to adduce the evidence relating to the variance gives 
rise to the presumption that the facts, if produced, would 
have been adverse to petitioner’s suggestion. As the Su¬ 
preme Court said in Interstate Credit v. United States, 306 
U.S. 208, 226: 

“ * * * The production of weak evidence when strong 
is available can lead only to the conclusion that the 
strong would have been adverse. Clifton v. United 
States, 4 How. 242, 247. Silence then becomes evidence 
of the most convincing character. Runkle v. Burnham, 
153 U.S. 216,225; Kirby v. Tallmadge, 160 U.S. 379,383; 
Bilokumsky v. Tod, 263 U.S. 149, 153, 154; Vajtauer v. 

• Commissioner of Immigration, 273 U.S. 103, 111, 112; 
Mammoth Oil Co. v. United States, 275 U.S. 13, 52; 
Local 167 v. United States, 291 U.S. 293, 298.” 

See also Stoumen v. Commissioner of Internal Revenue, 
208 F. 2d 903, 907 (CA-3,1953). 

And in the instant case, of course, the presumption that 
the facts would be adverse to petitioner’s position is but¬ 
tressed by the equally strong presumption that the action 
taken by the representative of the Under Secretary of War, 
a public official, was regularly and properly taken. See 
Procter & Gamble v. Coe , 68 U.S. App. D.C. 246, 96 F. 2d 
518, cert. den. 305 U.S. 604. 

The record shows that these contentions by petitioner 
were rejected after being fully and thoughtfully considered 
by the Tax Court, which said: 

“It is true, as petitioner argues, that no suggestion 
was made that the letter was intended to exercise the 
authority of the Under Secretary of War, and that 
there was no statement in the letter that a material 
variance had been found between the actual figures in 



the audit report and the estimated figures on whicll the 
findings in the July 16, 1943 agreement were bqsed. 
But we do not think this rendered the notification inef¬ 
fective as a reopening of renegotiation as to the tjiree 
contracts. 

‘‘The agreement of July 16,1943, did not require|that 
the Under Secretary of War or his duly authorized 'rep¬ 
resentative notify the petitioner that a material [var¬ 
iance had been found. All that was necessary undejr its 
provisions was that there be an administrative deter¬ 
mination that such a variance existed, and that peti¬ 
tioner be notified by the Under Secretary or his duly 
authorized representative of reopening of renegotia¬ 
tion. Obviously, if a material variance had not ^een 
found and did not exist, a notice of reopening w|ould 
serve no useful purpose and petitioner would nojt be 
here urging that the July 16,1943 agreement was njever 
reopened. That a material variance did in fact pxist 
is indicated by the stipulation of the parties that th^ ex¬ 
cessive profits which must be eliminated for the jyear 
1943 will be $599,268.46 more if the income received 
by petitioner from the three contracts is not exempted 
from petitioner’s 1943 renegotiation than it will be if 
such income is exempted.” (J.A. 140.) 

“We are unable to agree with petitioner’s contention 
that the letter of June 5,1944, reflects a considered de¬ 
cision to proceed exclusively under the authority oif the 
Renegotiation Act. It is true that in that letter) the 
Division Engineer was following the procedur^ set 
forth in the Act when he informed petitioner thalj the 
War Contracts Price Adjustment Board had determined 
that renegotiation proceedings for its fiscal year epded 
December 31,1943, were to be conducted initially b^ his 
office, and when he notified petitioner of the commence¬ 
ment of renegotiation proceedings for that year, \ and 
of the time and place of conference to be held wit}i re¬ 
spect thereto, in conformity with subsection (c)(i) of 
the Act. But in the last paragraph of the letter, \^hen 
he referred to the agreement of July 16, 1943, and 


20 


• i 



stated that all matters in anywise relating to a consid¬ 
eration of petitioner’s business, pursuant to the Act, 
which included the profits from the three contracts, were 
reopened, he was not proceeding solely under the au¬ 
thority of the Act. He was proceeding to remove an 
obstacle which would have prevented the consideration 
of a part of petitioner’s business pursuant to the Act. 
The source of his right to remove this obstacle was the 
agreement of July 16, 1943, and not the Renegotiation 
Act, and his reference to that agreement indicates he 
was aware of this fact. We think it is reasonable to 
assume in these circumstances that he was proceeding 
as the authorized representative of the Under Secretary 
of War to exercise the right to reopen the renegotia¬ 
tion reserved in the agreement, and we hold that the 
last paragraph of the letter of June 5, 1944, was effec¬ 
tive to reopen renegotiation and pave the way for a 
determination of the excessive profits from the three 
contracts which should be eliminated. (J.A. 142.) 

The decision of the Tax Court is clearly correct and 
should be affirmed. 

IV 

The Division Engineer Was Without Authority to Execute the 
Contract of July 16, 1943, in so Far as It May Be Considered 
a Renegotiation of the Fiscal Year 1943. 

Petitioner further urges that the Division Engineer was 
authorized to execute the Agreement of July 16,1943. The 
Tax Court did not reach this question since its rulings as 
to reopening under Paragraph VI of the Agreement were 
dispositive of the case. Since we believe that the Tax 
Court’s rulings on reopening were correct, we are of the 
view that it is unnecessary for this Court to reach this fur¬ 
ther issue. Should the Court, however, reach it, we respect¬ 
fully refer the Court to pp. 24 et seq. of our Brief in the 
earlier appeal in this case for a full discussion of our 
position. Briefly stated, respondent’s position is that the 
Agreement of July 16,1943 was understood and intended by 
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the Division Engineer to be a renegotiation for the year 1942 
and a repricing agreement for the year 1943, and there is 
no question of the authority of the Division Engineer to 
sign that Agreement if so construed. 

However, the authority of the Division Engineer jwas 
limited by the delegation of August 21,1943 to “contractors 
and subcontractors whose total sales are not in exces$ of 
$5,000,000 for the period under renegotiation * * j *” 
(J.A. 29). 

As all parties to the Agreement of July 16,1943 were well 
aware, the renegotiable income for the fiscal year 1943 Was 
substantially in excess of $5,000,000 7 (J.A. 33-48). 

It is therefore apparent that viewed as a renegotiation 
agreement for the year 1943, it was not within the author¬ 
ity delegated to the Division Engineer. Hence, construed 
as a renegotiation agreement for 1943, the contract would 
not be binding since, under well established principles, the 
Government is not bound by the act of its agent if acting 
beyond the agent’s delegation of authority. See Federal 
Crop Insurance Corp. v. Merrill, 332 U.S. 380 (1947); 
United States v. City and County of San Francisco, 310 
U.S. 16 (1940); Wilber National Bank, v. United States, j294 
U.S. 120 (1935); United States v. North American Co., 253 
U.S. 330 (1920); Utah Power and Light Co. v. United States, 
243 U.S. 389 (1917). 

Similarly, the United States may not be estopped by acts 
of its officers or agents who enter into an agreement to do 
or cause to be done what is not permitted by the lawj or 
under his delegated authority. United States v. City and 
County of San Francisco, supra; Utah Power and Light Co. 
v. United States, supra. 

Thus, if the Agreement of July 16, 1943, is considered a 
final renegotiation agreement for 1943 as to the three enu¬ 
merated contracts then the respondent is not bound by sjich 
renegotiation agreement since the agent purporting to 
act for the Government clearly exceeded his authority] in 
executing the Agreement. Therefore, there was no bail to 

7 In fact, $14,480,913.24 (JA. 26). 
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the normal renegotiation of the year 1943 and the unilateral 
order dated December 14,1945, was proper and constituted 
a valid order. 

CONCLUSION 

The record shows that the Agreement of July 16, 1943, 
was reopened by the representative of the Under Secretary 
of War pursuant to Paragraph VT thereof. 

Every contention to the contrary advanced by petitioner 
has been given thorough and thoughtful consideration by 
the Tax Court and rejected for the reasons cogently set 
forth in the opinion issued by the Tax Court. 

The conclusions reached by the Tax Court are correct 
and should be affirmed. 

Respectfully submitted, 

George Cochran Dotjb, 

Assistant Attorney General, 
Melvin Richter, 

Harlan F. Leathers, 

Attorneys, 

Department of Justice. 
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Jurisdiction 

Section 403(c)(4) of the 1942 Renegotiation Act (tet. 
Brief p. 27) provided that a final renegotiation agreement, 
such as was made in this case, should not be reopened as 
to matters agreed upon and should not be modified by any 
officer, employee or agent of United States. That Sec¬ 
tion further provided that such agreement and any de¬ 
termination made in accordance therewith should not j be 
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annulled, modified, set aside or disregarded in any suit, 
action or proceeding. The question presented on this 
appeal is whether the final renegotiation agreement which 
was entered into between petitioner and respondent has 
been “annulled, modified, set aside, or disregarded in any 
suit, action or proceeding.” The prohibition against such 
modification or the setting aside of final renegotiation 
agreements is a component part of the statutory structure 
which created renegotiation procedure and provided for 
an appeal to the Tax Court. Where the Tax Court dis¬ 
regards such an agreement, clearly it has exceeded the 
jurisdiction which was given to it by Section 403(e)(1) 
of the 1943 Act. The 1943 Renegotiation Act, which pro¬ 
vided the right of appeal to the Tax Court, repeated in 
Section 403(c)(4) the same language which was contained 
in the 1942 Act with respect to this particular aspect 
of jurisdiction. (Pet. Brief p. 33, 27) To say that there 
should be no right of review of the action of the Tax Court 
in disregarding a final renegotiation agreement in con¬ 
travention of the express terms of the statute which creates 
its jurisdiction in the first place, is an incredible proposi¬ 
tion. 

In U.S. v. California Eastern Line , 348 U.S. 351, the ques¬ 
tion for decision was whether or not a particular con¬ 
tract was subject to renegotiation. The question in the 
present case is whether or not three particular contracts 
have been removed from the area of renegotiation under 
the express terms of the Renegotiation Act by reason of 
a final renegotiation agreement having been made with 
respect to them. Not only is the question for solution 
the plainest kind of jurisdictional problem, it would be 
fantastic to conclude that the Tax Court might ignore the 
prohibition against the annulling or disregarding such 
final renegotiation agreements and that the contractor 
should be left without any right of judicial review. This 
is what the argument of the Government seems to suggest. 
And this Tesult would be further aggravated by the fact 
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that the Tax Court sits not as a judicial body in these 
cases but as an administrative agency. Chairman etc. 
v. California Eastern line, 92 U.S. App. D.C. 207, 204: 
F. 2d 398. 

The Renegotiation Agreement Was Not Reopened j 

The authority to reopen which had been preserved under 
the renegotiation agreement was lodged in the Under j Sec¬ 
retary of War. (J.A. 36-37, Par. VI) Under the terms of 
the 1942 Renegotiation Act which authorized such agree¬ 
ments, the power to reopen was validly lodged with the 
Under Secretary. It could be exercised only by him qr by 
his duly authorized representative. Whether that power 
was ever exercised necessarily depends upon what | was 
done by the Under Secretary. His authority to ifaake 
the agreement in the first instance had been granted by 
the Secretary of War on August 6, 1943. (J.A. jll5) 
Broad delegations of power were granted in turn by the 
Under Secretary on the same day to lower echelons within 
the War Department. (J.A. 116-121) It was during the 
existence of those grants of authority that the renegotiation 
agreement of July 16, 1943 was actually executed on Sep¬ 
tember 11, 1943. (J.A. 51) 

What took place subsequently was that a new Renegotia¬ 
tion Act was passed and new renegotiation authority, the 
War Contracts Price Adjustment Board, set up to deal 
with fiscal years ending after June 30, 1943.* Upon es¬ 
tablishment of the War Contracts Price Adjustment Board, 
that Board proceeded to make a delegation of authority 
on February 26, 1944 (Pet. Brief p. 36-38) whereby it 
undertook to delegate the authority given to it by the 
1943 Renegotiation Act. The Board had no jurisdiction 
over the three contracts which had been previously re¬ 
negotiated under the final agreement, since by the terms of 
_ 

# The three contracts involved in this case were a part of the contractor’s 
business for its fiscal year ending after June 30, 1943 as is disclosed tjy the 
renegotiation agreement. (J.A. 33-38) 
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that agreement and the Act they were foreclosed from 
further renegotiation, absent reopening. 

On receipt of the delegation of authority from the War 
Contracts Price Adjustment Board, the Secretary of War 
undertook a new delegation of authority by his memo¬ 
randum of February 26, 1944. (J.A. 123) He made a new 
grant of authority under the 1942 Renegotiation Act with 
respect to fiscal years ending prior to July 1, 1943 and a 
delegation under the authority of the War Contracts Price 
Adjustment Board with respect to those contracts and 
contractors over which the Board had jurisdiction under 
the new Act. This action of the Secretary of War in no 
wise affected the status of the three contracts which had 
been finally renegotiated under the agreement since the 
Secretary of War had no authority or jurisdiction over 
them at that time. 

On February 26, 1944 the Under Secretary of War 
made a new delegation of authority by a memorandum of 
that date. (J.A. 124-129) That delegation expressly 
states that “by virtue of the powders, functions and duties 
vested in the Secretary of War by the Renegotiation Act, 
or vested in the War Contracts Price Adjustment Board, 
created by the Renegotiation Act (hereinafter referred to 
as the Act), and delegated to the Secretary of War and, 
in turn, delegated to me by a memorandum of the 
Secretary of War dated 26 February, 1944, I hereby re- 
delegate certain of such powers, functions, and duties as 
followsThen followed the specified grants of authority. 
From this it is plainly seen that what the Under Secretary 
did was to redelegate powers which the Secretary had 
retained under the 1942 Renegotiation Act as well as to 
redelegate powers which had been given by statute to 
the newly created War Contracts Price Adjustment Board. 
But nowhere did the Under Secretary make any delegation 
of the authority which he had reserved to himself by the 
renegotiation agreement entered into between respondent 
and petitioner and by which the three contracts had not 
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only been removed from under the operation of the 
statute but had been encompassed within the statute’s 
protective sanctions. And then by the same memorancfum 
the Under Secretary expressly rescinded those delega¬ 
tions which had been previously made by him and under 
which the renegotiation agreement had been made in the 
first place. (J.A. 128-129) Consequently, no one jbut 
the Under Secretary had any power to reopen the rene¬ 
gotiation agreement. 

The delegated authority to receive statements and! re¬ 
open renegotiation quoted in respondent’s brief at pkge 
14 is circumscribed by the opening paragraph of !the 
memorandum which specifies the source of the authority! i.e 
so much of the 1942 Renegotiation Act as remained effec¬ 
tive and the new 1943 Renegotiation Act. The authority 
to receive statements and reopen renegotiation was thus 
restricted to such final renegotiation contracts as might be 
made thereafter by delegated authority. While the lan¬ 
guage specifying the authority granted is the samej in 
both the 1942 and 1943 memoranda, the effective appli¬ 
cation of each memorandum is specified in its opening 
paragraph. 

Respondent complains (Respondent’s Brief, p. 14-15) 
that petitioner ought not to be allowed to question the 
authority of the Division Engineer in attempting to Ire- 
open the renegotiation agreement since petitioner had 
filed a financial statement with the Division Engineer |on 
April 8, 1944. Respondent in effect urges that petitioner 
should be estopped to question the authority under which 
the reopening was attempted. But there was no way that 
petitioner could have known what was being done within 
the Department with respect to rescinding and reddle- 
gating authority. The first publication in this connection 
came in the Federal Register of April 19, 1944. (9 F[R. 
4157) This consisted solely of the publication of the dele¬ 
gation by the War Contracts Price Adjustment Board 
of powers, functions, and duties under the Renegotiation 
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Act of 1943. (Petitioner’s Brief, p. 36-38) Even the publi- 
cation on April 19,1944 did not appear until ten days after 
petitioner had submitted its financial statement. (J.A. 
68) The delegations of the Secretary of War and the 
Under Secretary of War contained in their memoranda 
dated February 26,1944, were not published in the Federal 
Register nor was the memorandum containing the dele¬ 
gation from the Chief of Engineers, dated March 30, 1944. 
These latter memoranda appeared to have been confined to 
circulation within the War Department at that time. There 
is no possible basis for charging petitioner with knowledge 
that the authority granted under similar memoranda issued 
in the preceding year had been rescinded within a matter 
of a few weeks prior to the filing of the financial state¬ 
ment under these circumstances. 

Respondent makes some point that petitioner should have 
offered evidence to show that the actual result of the year’s 
operations was different from that shown by the esti¬ 
mate on which the renegotiation agreement was based. 
Aside from the fact that this issue was not presented by 
the pleadings below or in the stipulation which was entered 
into by the parties, the renegotiation agreement itself 
gave an area of discretion to the Under Secretary. It 
would accordingly have been both time consuming and 
fruitless for petitioner to have engaged in an excursion 
into this subject. 

The Authority of the Division Engineer to Execute the July 

16, 1943 Agreement 

Respondent cites authority holding that the Government 
is not bound by the unauthorized acts of its agents. Far 
more is involved in this point than that bare proposition. 
Here the Government is a party before the Court. It 
has not raised this issue in its answer nor in the stipula¬ 
tion upon which the case was tried. The additional factors 
bearing upon this point have been discussed in petitioner’s 
brief at pages 19 to 22. 
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CONCLUSION 

It is submitted that the judgment of the 'Court below 
should be reversed. 


Respectfully, 

Alexander M. Heron 
707 Munsey Bldg. 
Washington 4, D. C. j 

Richard S. Oldberg 
111 West Monroe St. 
Chicago 3, Illinois 
Attorneys for Petitioner, 
Hanlorir-Waters, Inc. I 
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